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PKEFACE. 

■ i ■ 

The following Outlines form a new and enlarged 
edition of An Analysis and Summary of the Insti- 
tutes of Roman Law^ The work is based on the 
elementary treatises of Gkiius and Justinian, and 
is intended to give in a concise form some insight 
into the great system of Boman jurisprudence. 
The important differences between the Institutes 
of Gains and Justinian have been carefully 
noticed^ quotations have been added from the 
Code and Digest, and frequent references will 
be found to Sir H« Maine's Ancient Law and to 
Austin's Jurisprudence (3rd edition). The Ap- 
pendix contains extracts from the 44th chapter 
of Gibbon's Roman Empire^ illustrating and ex- 
plaining the subjects referred to in the text 

The creation of a new School of Law at Oxford, 
and the establishment of compulsory examina- 
tions for the English bar, cannot fail to promote 
the study of Civil Law in this country. The 
value and importance of the subject are con- 
tinually becoming more generally appreciated. 



lY PEEFACE. 

An eminent judge* lately declared his want of 
sympathy with the attempt to introduce the study 
of English Law in the Universities. " English 
law was so practical, and such a mass of details, 
that little benefit could be obtained from studying 
it away from the courtSr It was not a thing 
valuable as a mental training. As a means of 
education he preferred Boman law, which, more 
than any other system, exhibited the principles 
which ought to, and which did to some extent, 
nnderlie all the jurisprudence of all nations." 

The author has to acknowledge the valuable 
assistance afforded by the works of Savigny, 
von Vangerow^ Ortolan, Demangeat, Sandars, 
and other writers on the subject, and he hopes 
that the qualities of method and accuracy may be 
found in some measure to atone for the want 
<!>f originality necessarily attaching to a legal 
abridgment 

* Lord Justice MeUiah, at the MUknary Festival of UmverBity 
^College, Oxford, June 12th, 1872. 



Lincoln's Inn, 
ScpimbiTt 1872. 
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the remaining two being added in the following 
year.' From the friigments which exist of this 



r-.:; 



CI •• 



INTRODUCTION. 



XHX HXBTQBIGAIi DSVBLOPHENT OF ROHAN LAW. 

- •-'^o Tinve been assigned to the deve- 

■ 'HI the foundation 
.0 Twelve Tables, 

iMication of the 

1 laws of Rome 

^fforence to habit 

• rscde so obscure 

(rusion of the art 

- body of rules, 

"ople, should be 
uously exposed to 

■ and instruction. 

!,>ecemvirs was ap- 
pointed to c-v^v... .11 work, and (pro- 
bably with some assistance from the Laws of Solon) 
they completed the first ten tables in 450 B.C., 
the remaining two being added in the following 
year. From the fragments which exist of this 



2 INTRODUCTION. 

early Code, it appears to have comprised rules 
affecting the most important rights and duties 
of the Roman citizen. But all that concerned 
the determination of the dies fasti and nefasti^ 
the forms of procedure to be employed, and the 
interpretation of the law, remained the secret 
monopoly of tjie college of priests. Omnium tamen 
harum et interpretandi scientia et actiones apud 
collegium Pontificum erant (D. 1. 2. 2. 6). It was 
not till 150 years later that " the treachery of 
some plebeian officers at length revealed the 
profitable mystery." The Law of the Twelve 
Tables may be said to have lasted as long as the 
Roman people. Livy, writing in the time of 
Augustus, calls it nunc qyx>que in hoc immenso 
aliarum super alias acervatarum legum cumulofons 
omnis publiciprivatique juris (III. 34). The prae- 
tors were employed in modifying its rules and 
supplying its deficiencies bj*^ importations from 
the Law of Nations (see p. 28 n.), and the 
jurists took it as the subject of their commenta- 
ries. Cicero says (De Legibus, IL 23) that the 
boys of his day used to learn it by heart as a 
" carmen Tiecessariumj^^ but that the practice had 
since been abandoned. 

IL From the Law of the Twelve Tables to the 
birth of Cicero, 450 — 100 b.c., when legeSy plebis- 
citUy senatuS'ConsicUa^ and magistratuum edicta 
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were promulgated (see p. 30), In 366 b,c. the 
prator urbarms. was specially charged with the 
administration of justice. In 246 B.a the first 
prastor peregrinus was appointed. Fifty years 
later there were six praetors ; Sulla raised the 
number io ten, and Julius Caesar to twelve. Both 
the City and Foreign Praetors on entering office 
published Edicte declaring the principles by 
which their administration of the law would be 
governed, Nominally the authoriiy of each edict 
lasted only for its framer's year of office, but its 
rules were probably always more or less adopted 
by his successor {edictum tralatitium). The Curule 
^dUes, who had a considerable share of the 
administration of justice in connection with the 
sale of slaves and animals in the market, also 
published similar regulations. These edicts pro- 
duced that viva vox juris civilis — ^the praetorian 
law. Jus prcetoriunt' est qux>d Prcetores intra- 
duxerurd^ cbdjuvandi vel supplendi pel corrigendi 
jfxris eivitis gratia^ propter tdilitatem puhlicam 
(D. 1. 1. 7). "The prrotor's edict," says PhiUi- 
more,* " with its rules and regulations, displays 
most conspicuously the extraordinary genius of 
the Bomans for legislation. No method could 
be devised more effectually guarding against the 

* ''Private Law among the Bomaiis,*' p. 54, &c. See alaa 
Austin, Lectures 28, 81, 32, and 40. 

b2 



4 INTRODUCTION. 

caprice of a magistrate on the one band, and 
what Lord Bacon calls ' the froward retention of 
custom ' on the other, than the scheme which 
obliged the judge before any case was brought 
before him to announce to the suitor the rule by 
which it would be determined." " The effect of 
this system was, that a supply of actual opinions 
and customs were added to the Roman Law, and 
that Eoman jurisprudence kept pace with the 
exigencies of the age and the progress of society. 
The law was not a dead letter, but a living 
word.*' 

The provinces were successively governed by 
special preetors, pro-praetors (having first held 
office as praetors at Some), and pro-consuls, who 
issued provincial edicts, following as far as pos^ 
sible those of the two praetors in the city. 

in. From the birth of Cicero to Alexander 
Sev^rus, 100 b.c. — 250 a.d., when the edictum 
perpetvMm^ the principum placita, and the r^- 
sponsa prudentum^ were added to the formation 
of the law — "the learned and splendid age of 
jurisprudence.'/ At the beginning of this period 
Servius Sulpicius* was the first to apply the 
Grecian philosophy to the reduction of general 
principles from particular cases : at the end of 

* See an account of the earlier jurists by Poraponius (D, 
1. 2. 2. 85-47). 
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the same period flourished the great jurists, 
Papinian,''*' Paul, Qftius, Ulpian, and Modestinus. 
•^^To these lawyers," says Austin (p. 568), "the 
Roman law owes the regularity and symmetry 
of its form, and the matchless consistency of 
its parts." In the time of Gains the number of 
preetors at Rome had risen to eighteen, some of 
whom, as the prmtor fdeicommissariu^^ were 
<3harged with the conduct of special business. 
But the praetorian law had now been shaped from 
a confiised and undigested mass into a regular and 
nnifonn system. In the reign of Hadrian, Sal- 
vius Julianus, an eminent praetor and jurist, was 
employed to collect and arrange the principles 
^f the scattered edicts. This was called the 
edictum perpetuumj and although succeeding 
praetors still retained the legal power jus 
edieendiy they probably never departed from its 
Tules. The principum placitaj or Imperial con- 
■stitntions, were either general or special, and 
consisted of rescripta or epistolcBy decreta^ and 
edicta. Rescripts were written opinions on ques- 
tions of law propounded by a public officer 

♦ iPaphiian Was tlie most celebrated of aU the. jurists. He 
was called the Asylum of Right and the Treasure of the Laws. 
'In the time of Septimius Severus he held a pnetorian court at 
York ; some say with Paul and Ulpian (who were both his 
pupils) as his assessors. He died, probably by violence, at tho 
age of 86.. See pp. 9 and 13. 
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or a private person; decreta were judgments 
given on appeal, and edicta were general consti- 
tutions.* The responsa prudentum were the 
decisions and opinions of learned men empowered 
to interpret the law publicly. These jurisconsults 
were first authorised in jvfre respondere with 
imperial authority by Augustus, and from that 
time their opinions began to be sought as a 
privilege {peti hoc pro beneficio coepit (D. L 
2. 2. 47). It appears from Gains (L 7) that 
Hadrian sanctioned their authority jura condere 
by giving to their unanimous opinion the force 
of law, while he left questions on which they 
disagreed to the decision of the judge. As the 
preBtors assisted, extended, and corrected the 
old civil law by their edicts, so the jurists sup- 
plied the deficiencies both of the civil and praeto- 
rian systems by their interpretations. This they 
ejffected in three ways — ^by writing books, by pub- 
lishing responsa J and by discussion in the forum. 
The Digest aflfords evidence of their numerous 
writings. The responsa were given to clients who 
came to consult them, and also to judices. Their 
form was very short, and reasons were seldom 
added ; but the jurists sometimes referred to the 
laws themselves, the authority of other prudentes, 
the practice of the forum, or the principles of 

* See Austin, Lect. 28. 
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phUosophy. When they disagreed on important 
and difficult questions, after consulting together 
and weighing their reasons, they came to a deci- 
sion by a vote of the majority. This was called 
the disptUatio foriJ^ Hence many legal innova- 
tions were established which could be traced to 
no law or edict, but sprang solely from the minds 
of the jurists. Such were acquisitio per arroga- 
ticmem (Inst. III. 10, pr.), codicils, the disin- 
herison of posthumous children, the difference 
between the disinherison of sons and that of 
daughters and grandsons (p. 94), the Aquilian 
stipulation, the regula Catoniana^ the exclusion of 
women beyond the degree of sisters from the suc- 
cession of agnates (p. 127), the actio rei uxorioBy 
and the complaint of the unnatural will. Although 
the principles arrived at by these discussions did 
not originally acquire at once the force of law, 
they were soon extended to similar cases by the 
practice of the forum and the addition of fresh 
authority. Hence arose the common terms «ew- 
terdim reeeptcBy receptus TnoSy receptum jm^ post 
multas variationes rec^tuniy and. the regulcB juris 
were nothing but short statements of approved 
axioms and definitions. Justinian, in publishing 
the Digest, withdrew altogether HhQfacultas inter- 
pretandi. The responsa bear a close resemblance to 

* See Heineccius, AntiquiUUes RomancCf p. 55, 
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EDglishi judge-made law, published tbrbugh the 
medium of reported cases. 

Kie frequent discussions of the jurists led to 
the formation of the two great schools of legal 
opinion founded respectively by Labeo and 
Capito, The Proculians, as the followers of the 
former were called, did not scruple to give a 
liberal and philosophical interpretation tp the 
rules of the civU law when the changes of society 
required it, while the Sabinians, or disciples of 
Capito, persistently refused to depart from the 
strict letter of enactments once legally estab- 
lished. 

IV. From Alexander Severus to Justinian, 
250 — 550 A.D., when the whole power of legisla- 
tion fell into the hands of the Emperors. ^' The 
period of jurists ends with Alexander Severus. 
From Hadrian to that emperor the improvement 
of the law was carried on, as it is at the present 
moment in most continqntal countries, partly by 
approved commentaries,, and partly by direct 
legislation. But in the reign of Alexander 
Severus the power of growth in Roman Equity 
seems to be exhausted, and the succession of 
jurisconsults comes to a close. The remaining 
history of the Roman law is the history of the 
Imperial constitutions, and of attempts to codify 
what had now become the un wieldly body of 
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Roman jurisprudence."* The first attempt at 
codification was made by Gregorianus, a private 
lawyer, whose work contained Imperial constitu- 
tions, from Hadrian to Constantine the Great. 
The Code of Hermogenianus, also a private prac- 
titioner, consisted of a supplementary collection 
which, is supposed to have been made in the 
reign of Constantine. Little is known of either, 
and their Codes included only special consti- 
tutions, or Rescripts. The works of the jurists, 
however, were the most important sources of the 
law, and these had been multiplified to such an 
extent that unless they could be reduced to a 
simple and harmonious system it was impossible 
that the decisions of the judges should have any 
steadiness or consistency. Misera est servittis 
ubi jus aut incognitum est avt vagum. Accord- 
ingly the famous constitution of Valentinian III. 
was publiished in a.d. 426, regulating their prac- 
tical authority, originally in the Western Empire, 
but afterwards, by adoption into the Theodo- 
sian Code, also in the East "All the works 
of the five jurists received the sanction of legal 
authority, with the exception of the notes of Ul- 
pian and Paulus on Papinian. Only such doctrines 
of the other jurists received that sanction as were 
integrally contained and embodied in the works of 

* Maine's Ancient Law, p^ 6S, 
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these five. When these jurists were not unani- 
mous, the majority formed the rule ; when they 
were equally divided, the opinion of Papinian 
was held as decisive; and in the event of his 
silence, the case was left to the determination of 
the judge."* In 438 Theodosius the younger 
published his Code, - taking the collections of 
Gregorianus and Hermogenianus as his models. 
This work was contained in 16 books, and 
comprised both Edicts and Rescripts of 16 
Emperors, beginning with Constantino, and ex- 
tending over a period of 126 years. The com- 
pilers (eight in number) took nine years to 
complete their work, being empowered to elimi- 
nate superfluities, to make necessary additions, 
to alter ambiguities, and to correct inconsis- 
tencies. It established a uniform system of law 
for both the Eastern and Western Empires. " The 
Theodosian Code forms one of the most important 
monuments extant concerning the history of the 
law, whether we consider the great number of 
legislative enactments which it contains, or its 
application and influence upon the two divisions 
of the Roman world ; an injjuence which in the 
Western Empire even survived its fall."t Theo- 

* Savigny's History of Roman Law, c. L 
+ Ortolan's History of Itoman Law (translated by Pricliard 
and Nasmith), p. 42. 
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dosins also conceived the idea of forming a col- 
lection or Digest of the works of the jurists, but 
this, was never carried into execution. 

When the Empire of the West perished in a.d. 
476, there existed, therefore, four practical sources 
of law — 1, the works of the jurists, subject to the 
rule laid down in the Constitution of Valentinian 
IIL ; 2, the Gregorian and Herm(^enian collec- 
tions; 3, the Theodosian Oode; and 4, the Novellas 
or new and supplementary Constitutions of Theo- 
dosius* 

" But the necessity of a second reform was 
urgent and general, and four different attempts 
were made to supply the defect within thirty years, 
each in a different kingdom, and independently 
of the others. 1. The Edict of the East Goth, 
Theodoric (a.d. 500). 2. The West Gothic (in 
Spain and the South of Gaul) Breyiarium of 
Alaric 11. (a.d. 506). 3. The Papian Law^ 
among the Burgundians (soon after 500). 4. The 
Laws of Justinian, at first only for the Eastern 
Empire (528-534). The first of these is the 
rudest and worst of all, having modelled all the 
sources into a new system. The Papian is almost 
equally uninstructive, but gives some of the 
sources pure and unchanged."* The Breviarium 
of Alaric consists of, 1, a mutilated epitome of the 

* Savigny's History of Roman Law, c. 1. 
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Institutes of Gaius, omitting altogether the fourth 
book ; 2, an abridgment of the Received Opinions 
of Paul (5 books) ; 3, extracts from the Gregorian 
and Hermogenian Codes ; and, 4, extracts from 
the Theodosian Code and Novellas. Except the 
Epitome of Gains, the texts are provided with a 
separate scintilla or interpretation. 

The barbarous invaders of the West allowed 
their Roman subjects to preserve their separate 
manners and laws, and '^ from this state of 
society arose that condition of civil rights, de- 
nominated personal rights, or Personal laws, in 
opposition to Territorial laws." Hence it is said 
to have often happened that five men, each under 
ft different law, might be found walking and sit- 
ting together. But as new nations were rapidly 
formed by amalgamation and intermarriages, the 
Roman law became interwoven with the customs 
of feudalism, the Personal laws surrendered to the 
Territorial, and the freedom and equality of the 
old commiinities were exchanged for the villeinage 
and subjection of military vassals. Still, in the 
South of France (the pays de droit ecrit)^ and in 
the cities of Italy, the Roman law continued to 
flourish in its old exclusive form; whence, in 
later times, its doctrines spread their influence 
far and wide, and became the common source of 
E uropean j urisprudence. 
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Justinian's legislation began with (1) tie Code, 
published in a.d. 529, containing constitutions, 
both special and general, from the time of 
Hadrian* The Code was followed by (2) the 
Digest or Pandects,* in a.d. 534, which contain 
extracts, taken either directly or indirectly, from 
39 jurists, and were intended to set forth the 
fundamental principles of the law. The main 
object of Justinian's plan was thus to abridge, in 
two separate works (1), the Imperial Constitutions 
and (2) the works of the Jurists, with a view to 
destroying all inconsistencies, uncertamties, and 
repetitions, and thus facilitating the use and 
popularizing the study of the law. Nobis in 
leffibm magis simplicitas quam difficiUtas placet. 
It has been calculated that the extracts from 
Ulpian constitute about one^third of the work, 
from Paul about a sixth, and from Papinian 
about a twelfth. The Digest was accompanied 
by (3) the Institutes as a necessary work of intro- 
duction for the use of students (cupida Ugum 



* The Digest is divided into seven parts and 50 books, each 
boo^ having several titles, which are subdivided into laws, 
9od these into paragraphs. Each title has also a heading or 
Xffi'iMi'j^ym, The Code consists of 12 books. In the following 
pages the Code and Digest are quoted thus : C. or D. 8. 2. 1. 
i.e., B. 3. T. 2. L. 1. Justinian^s Institutes are sometimes 
quoted without special reference except at the head of each 
title. 
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• 

juventus)^ arranged in a systematic or scientific 
method^ according to distinctions lying in the 
subject-matter of the work. They are declared 
to be founded on all the old Institutional 
Treatises,* and especially on the Conmientaries 
and Res Quotidiance of Gains, as well as many 
other Commentaries. They were compiled by 
Theophilus ^nd Dorotheus under the superin- 
tendence? of Tribtoian. Finally (4), the Novels, 
or NewConstitutions, eflfecting important changes, 
appeared shortly after Justinian's death. The 
Corpus Juris Civilis consists of these four works 
of Justinian. 

In the Egst Justinian's Body of Law suffered 
little alteration for 300 years after his death, 
except that of abridgment and translation into 
other languages. In 886, Leo the Philosopher 
published a new body of laws called BomliccBj 
which were improved and re-published by his 
son in 920. From that time the BasiliecBy with 
some new constitutions of succeeding emperors, 
continued to remain in force, till the capture of 

* "The educatioiial treatises, caUed Institates or Com- 
mentaries, are among the most remarkable features of the 
Boman system. It was apparently in these Institutional works, 
and not in the books intended for trained lawyers, that the 
jurisconsults gave to the public their classifications and their 
proposals for modifying and improving the technical phrase- 
ology,"— Maine's Ancient LaWj p. 35. 
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Constantinople by the Turks in 1453 extinguished 
both the Eastern Empire and its laws. 

In the fellen Western Empire Justinian's Law, 
with all its important refornofc, was almost wholly 
unknown till the renewal of its study took place 
towards tJie close of the 11th century, the chief 
centre being the famous school of Bologna, which 
attracted students from all parts of Europe. In 
1144, Vacarius the Lombard, coming from 
Bologna, founded a school of law at Oxford, 
where he introduced the Texts of Justinian with 
great success, having compiled an abridgment of 
the Code and Digest for the use of his pupils.* 

* It is somewhat remarkable that while the degree of D.C.L. 
has remained the highest distinction which the University can 
bestow, and Bachelors of Civil Law stiU take precedence of 
Masters of Arts, the study of the subject* should for a long 
period have been so conspicuously neglected at Oxford. In 
early times, though eagerly followed by the clergy, it obtained 
little favour from the laity, whose prejudices were aroused from 
the circumstance of its introduction from Italy, and the support 
it received from ecclesiastical authority. ** Though the civil 
law," says Blackstone, " in matters of contract and the general 
commerce of life may be founded in principles of natural and 
universal justice, yet the arbitrary and despotic maxims which 
recommended it as a favourite to the Pope and the Bomish 
■clergy, rendered it deservedly odious to the people of England. 
Quod prindpi placuit legis hdbet vigorem (Inst. 1. 2. 6), the 
magna charta of the civil law, could never be reconciled mth 
i^e judicium parium vellex terrcs.** VoL I. p. 18, n. Stephen 
vainly attempted to forbid its study, and in the reign of 
Henry III. the clergy were excluded from practising in the 
secular courts. "But wherever they retired and wherever 
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In France, during the 12th and 13th centuries, 
the revived law of Justinian superseded that of 
Theodosius and Alaric in the pays de droit icrit^ 
while in the Northern pays de coutumea it was 
treated as a scientific model and a necessary 

their authority extended, they carried with them the same zeal 
to introduce the rules of the civil law, in exclusion of the 
municipal law. This appears in a particular manner from the 
spiritual courts of all denominations, from the Chancellors* 
Courts in both our Universities, and from the High Court of 
Chancery ; in all of which the proceedings are to this day in 
a course much conformed to the civil law." On the other hand, 
the laymen who succeeded to the practice of the common law 
"entertained upon their parts a most hearty aversion to the- 
civil law, and made no scrui)le to profess their contempt, nay, 
even their ignorance of it, in the most public way." lb. p. 22. 
The settlement of the Common Pleas at Westminster, in the 
time of King John and Henry III., and the establishment of 
the Inns of Court as a juridical university in competition with 
Oxford and Cambridge, tended to foster the study of the muni- 
cipal law to the detriment of that of the Roman jurisprudence. 
About the end of the 12th century, " the University of Oxford 
appears to have been distracted by the disputes of the students- 
of law and of arts, the latter complaining that their faculty 
was neglected in favour of a science which only aimed at 
profit." In the reign of Edward 11. these bickerings came to 
an open rupture, and on an appeal to the King a royal charter 
was ratified (afterwards confii-med by Richard II.), containing 
many privileges in favour of the faculty of Civil Law, At 
Cambridge, Henry V. found it necessaiy to command the 
students of Civil and Canon Law to attend the lectures of the 
professors, and to pay their fees. See Colquhoun's Jtomaih 
Civil Law, vol. L, pp. 159, 275. '* Formerly," says Fuller, 
*' the Doctors of Canon Law preceded those of Civil Law, as 
the Pope makes himself to be above the Emperor. But King 
Henry VIII., stung vdili the dilatory pleas of the Canonists at 
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branch of legal education. But it was not till the 
introduction of the Code NapoMon — the rules of 
which were borrowed largely from the Roman law, 
cleared of all feudal admixture — that a uniform 
system was established for the whole of France. 
Under the influence of French conquests, the 
diffusion of this modernized Remain jurisprudence 
over nearly the whole of Europe, even in countries 
where, its acceptance might have been least ex- 
pected, was rapid and permanent. 

INSTITUTES OF GAIUS AND JUSTINIAN COMPARED. 

Although the Commentaries of Gains furnished 
the principal model for Justinian's Institutes, the 
two works will be found on comparison to present 
many striking points of difference. These arise 
partly from the nature and object of the treatises 

Rome, in point of his marriagei did in revenge destroy their 
whole hive throughout his Universities, so that the Canon Law 
did never after stand by itself as a distinct faculty, but was an- 
nexed to Civil Law, and the degree denominated from the latter." 
History of the University of Oamhridge, p. 167. The title of 
Bachelor and Doctor of Laws at Cambridge seems to have come 
into use in 1540 — ^the date of the foundation of the Regius 
Professorship of Civil Law. The corresponding Chair at Oxford 
was founded in 1546. In the reign of Edward VI. it was 
represented to the King that the study of the Civil Law in both 
Universities was fSast decaying, probably (Colquhoun thinks) 
from the diminution which the Reformation had caused in the 
revenues of the Church. 

o 
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themselves, but chiefly from the continual pro- 
gress of the law during the period of nearly four 
centuries which intervened between them, and 
particularly from tiie great changes of the im- 
perial reformer. Little is known of the personal 
history of Gains, except that he was the author 
of numerous legal works, and probably a teacher 
of law in the time of the Antonines. He was 
not one of the prudentes quibm permissum eat jura 
conderey but the constitution of Valentinian III. 
ranks him among the other four great jurists 
with whom his name is generally associated, arid 
his writings are frequently quoted in Justinian's 
Digest His Commentaries are supposed to have 
been the first of the Institutional or elementary 
treatises, and he is said to have originated the 
famous division of law into Persons, Things, and 
Actions. The terseness of his style and the 
purity of his language contrast favourably with 
the more profuse sentences and the debased Latin 
of Justinian's compilers, who nevertheless followed 
closely his method and arrangement. It may be 
gathered from the general character of the Com- 
mentaries that they were intended for purposes of 
actual practice, while the Emperor's treatise, 
although declared to have the binding force of 
law, was primarily composed for academical in- 
struction. It appears from a passage in his 
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«econd book (11. 7) that Gaius was a provincial, 
^nd this may have led him to criticise as he does 
the peculiarities and exclusive doctrines of the 
pure Quiritary law. His Institutes (so remark- 
ably recovered after lying hid for 1000 years) 
^u^e evidently the work of a profound lawyer, 
conveying a clear and succinct account both 
of the jurisprudence of his own time and of 
those older institutions which had already passed 
away. It should be remembered in the present 
comparison that the Commentaries proceeded from 
the pen of Gaius alone, and were the first of the 
:series of Introductory Treatises, while Justinian's 
Institutes were not only prepared by two authors 
^nder the superintendence of a third, but were 
also drawn from various independent sources. 
This will account for certain inconsistencies oc- 
curring in the latter, such as the distinction 
made in the first pages between the Law of 
I^'ations and the Law of Nature, but which dis- 
appears in the subsequent portion of the work. 
In many cases where the law remained unchanged 
Justinian's editors have adopted the very words 
-of Gaius, in others they have given his meaning 
in different language, as in the following in- 
fitance : — 



c^ 
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Gai. 11. 189. Just I. 20. 26. 

8ed impuheres quidem Impuberes autem in 

in tutela esse omnium tutela esse naturalijuri 
cmtatiumjure contingitj conveniens est 
quia id naturali rationi 
conveniens est 

Gains gives no sucli definitions of law, juris- 
prudence, and other subjects, as may be found inr 
Justinian, many of them being taken from the 
jurist Ulpian. The following subjects also 
(amongst others), noticed in Justinian's work, 
are not explained by Gains : — Peculium castrenscj 
and the general relations of father and son^ 
donationes^ servitudes, the unnatural will (tes-^ 
tamentum inofficiosum)^ codicils, the degrees of 
relationship, the law of succession between mother 
and child {8CC Tertullianum and Orphitianum)^ 
the contracts of loan-for-use [comm^odatum) jAe^o^it 
and pledge, ^t^tm-contracts and ^t/asi-delicts, the* 
revocation of legacies, preposterous stipulations^ 
the divisions of mixed and civU and praBtoriaik 
actions, pauperies, the office of jiidexy the subject 
of Criminal Law. 

On the other hand. Gains describes minutely 
many old institutions which had become entirely 
obsolete in Justinian's time, and are therefore? 
subjects of peculiar interest Such are the 
archaic forms of marriage (con/arreatio, coemption 
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^nd ustts), causce probatio, maniis and mandpii 
^ausUy the perpetual tutelage of womeD, the 
ancient forms of transfer (mancipatio and in Jure 
^essto)y mucapio pro heredCy mureceptto, eretio^ 
ionorum possessio sine re^ emptio bonorunty eponsoreSy 
JidepromissoreSy adstipulatw^esy nomina tramcriptitiay 
Jictionesy prcescriptiones pro actore^ litis contestatio, 
Jurtum lance et Ikio conceptum. He says little of 
traditio or delivery, which in Justinian's time had 
superseded mancipatio and injure cessio. He refers 
on more than twenty occasions to the differences 
•of opinion existing between the Sabinians and 
the Proculians, he himself being attached to the 
former school. In order to settle some of these 
•disputed points, Justinian published his Fifty 
Decisions during the preparation of the Digest. 
Speaking of the Sabinians, he says, hujusmodi 
-serupulositas nobis non placuit (Inst. II. 20. 36). 
Gains wrote under the formulary system of pro- 
cedure which had disappeared 200 years before 
.Justinian's legislation, and he explains veiy 
fully, not only the forms of pleading which were 
4ictually in use, but the old legis actiones which 
they had succeeded. These descriptions are the 
more valuable as neither of them are given in 
J^ustinian's Institutes. Gains mentions the diffe- 
rences which had taken place in the will per ces et 
Mbram in his time, and describes the ceremony 
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by which it was effected: Justinian gives the- 
testamentum tripartittim^ which, by an amalgama- 
tion of law and equity, superseded the mancipa- 
tory form. Gains says that a slave instituted 
without simultaneous enfranchisement could not 
become the heir, even though subsequently manu- 
mitted: Justinian enacts that his enfranchise- 
ment shall always be implied in his institution.. 
Gains describes the old forms of legacies, and 
enumerates the differences existing in his time- 
between them and fidekommiasa^ or bequests in* 
trust : Justinian declares all legacies to be of the- 
same nature, and reduces them to the level of 
Jideicommissa. Gains explains at great length and 
in various parts of his work, the condition of the- 
Latini Juniani and dedititii: Justinian abolishes all 
difference between Eoman citizens. Gains care- 
fully discriminates res mancipi and res nee fnandpi: 
Justinian declares the distinction to be at an end. 
Gains explains the various processes and results* 
of interdicts : Justinian considers this superfluous^, 
as they have been replaced by actions in the 
jiidicia extraordinaria, Justinian alters the law 
of manumission as prescribed in the Leges ^lia 
Sentia and Furia^ and of emancipation ; he modi- 
fies the power of acquisition through children, 
tmder power by the invention of pecuKum adven- 
tUiumy declaring the old right of parents to be 
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inhumanum (II. 9. 1.) ; he alters the position of 
children adopted by an extranem in regard to 
their rights of succession ; he changes the law of 
usucapion and prescription; he extends to the pro- 
vinces the law prohibiting the husband from sell- 
ing or charging his wife's immovables, all difference 
between Italian and provincial soil being removed; 
he alters the law of capitis deminutio, donationes, bono^ 
rum possession disinherison, the succession between 
mother and children, novation, satisdationes in con- 
tracts and B.ction8y plm-petitioj furtuniy and actio 
eaiumnicB; he amalgamates the 8CC Trehellianum 
BJid Pegasianum ; he abolishes the 80 Claudianum^ 
also the rule mentioned by Glaius that the bequest 
of liberty made before the appointment of the 
heir is void, and the law prohibiting legacies to 
uncertain persons and postumi alieni; he reforms 
the law of succession between patrons and freed- 
men; he introduces suhstitutio quad-pupillaris ; 
he limits noxal actions to the cases of slaves and 
animals ; he admits female agnates to equal rights 
of succession with males, affecting to restore the 
law of j;he Twelve Tables. These reforms prepared 
the way for the far more radical changes effected 
by the Novels. In the time of Gains the civil and 
praetorian systems flourished in full vigour side 
by side, but it seems to have been the object of 
Justinian — particularly in his later legislation — 
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to overwhelm the old Quiritaiy law by large 
importations from the rules of equity, to substi- 
tute for a crude and ill-ordered congeries a re- 
formed and simplified jurisprudence, and to 
complete that gradual change which he notices in 
the Institutes — cum paulatim tarn ex usu hominum 
quam ex constitutianum emendationibuSj ccepU in 
unam consonatiam Jus civile et prceUyrium jungi, 
(II. 10. 3.) 

THE PERMAIhENT VALUE OF ROMAN LAW. 

The following are some of the grounds on 
which the permanent value of the Boman law has 
been said to rest :* — 1. Its great wealth in lead- 
ing principles, and their logical application to 
daily life; the exactness of its terms, its sym- 
metry, and close adherence to fundamental rules. 
2. The scientific method and general literary 
excellence of the jurists. 3. From the compara- 
tive, smallness of its volume, from its mastery of 
principles, their consistency {elegantiu) and clear- 
ness of arrangement, there is no system of positive 
law which is so capable of being comprehensively 
grasped as a whole. 4. It illustrates in a re- 
markable manner the general history of law, and 
is valuable for purposes of contrast and compari- 

• See Savigny's Modem Roman Law ; Cambridge Essays, 
1856, pp. 1 — 29 ; and Ax\s\m*s Jimsprudence, p. 1114. 
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«on.* 5. It is the key to international law, to 
the civil law of nearly all Europe and of a large 
part of America. Even in England, much of the 
Ecclesiastical Law and Equity, and some portion 
of the Common Law (particularly the mercantile), 
is derived from the Roman, either immediately or 
through the Canon Law. 6. It affords a model 
of legal thought and principles to which English 
law is steadily and inevitably tending.! 7. It is 
the solvent of feudal custom and barbarous usage. 
S. It famishes valuable instruction in the inter- 
pretation and application of express written rules. 
9. It is rapidly becoming the lingtui franca of 
universal jurisprudence and diplomacy. 10. It 
is a most important element in the general mass 

* See AncierU Law, p. 24. 

f It is sufficiently obvious that our own legal system is still 
lingering in a condition corresponding to those intermediate 
stages through which the Roman law passed in advancing 
towards its simplification and maturity. But it is difficult to 
suppose that English law can long remain unaltered in respect 
either of its form or substance, its judicature or procedure. 
Schemes for the collection and arrangement of its multitudinous 
■and scattered fragments have been frequently suggested ; the 
law of primogeniture, the distinction between real and personal 
property, copyhold tenure and other remnants of feudalism 
have been threatened with abolition ; the fusion of law and 
equity, a re-arrangement of our tribunals, a further simplifica- 
tion of the forms of pleading, the pruning away of legal fictions, 
a modification of the present system of juries, are among the 
changes constantly urged by reformers in the direction of 
uniformity and in the interests of justice. 
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of human knowledge. 11. Although an acquaint- 
ance with Boman law may not be necessary to 
ensure success as a practitioner, it is almost 
indispensable for the judge, the jurist, the diplo- 
matist, and the draftsman. 12. It is a collection 
of the rational opinions and accumulated expe- 
rience of the wisest lawyers and the ablest in- 
tellects of the world, which may be referred to as 
a scientific — although not binding — authority, 
when the municipal laws are silent or obscure. 
Servatur uhiqvs jus JRomanum non ratione imperh'y 
Md imperio rationia. 
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OF JTS, OR LAW. 

Inst. L L 2. GaL L 1— & 

jMiiiiia is the constant and perpetoal wish to 
render to ereiTone his light (/c» «irirw). 

Jari^ntdmtia is the knowledge of things diTine 
andhnman; the sci(Hice<^ light and wrcHig. 

c/irm pnreepia^ the maxims of law^ are to liTe 
hfrntide (moiallj. viitnoodT},, to hmt no one, to 
gire efcrrme his dne.* 

Jm^j or Law, is, L Pmbiimm ; IL PrirnMhtm. 

L c/itt pmbSeum regards the con3titatiti«i and 
government <^the Roman Empires 

n. c/tfs priraimm determines the mutnal rights 
and oUigatioDS of individuals. It consists (rf^^e- 

* Tke« waaoMmt wpfea to tnaSxnmA lav amd Bocafitr. Xn. 
MrarfMrfifaorf iMKifm of ID. 5^ 17. 144), fer tibe iMn! raJk» 
iKkag dhieif to tibe fmwm, esmadaduL. Bat /» is pfoiabtj' 
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cepts of, 1, jus naturale ; 2, jm gentium; and 3, 
Jus civile. (Justinian here follows the division of 
Ulpian.) 

1. Jm imturale is the immutable law which 
Uature teaches both men and animals. 

2. Jus gentium is the law of reason which is 
held good uniformly among all nations.* 

* **As intercourse between the Roman people and foreign 
oiations increased, it became necessary to know and to apply 
the law of other states in the administration of Roman justice. 
The wider the Roman dominion spread, the wider became the 
views of their jurists, and in this way arose the notion of a law 
•common to the I'omans with other nations, and with all man- 
3dnd." (Phillimore's Roman Law^ p. 24.) 

Sir H. Maine condemns Ulpian's lawyer-like attempt to dis- 
tinguish between the jus nattirale and the jus gentium. "The 
difference between them is entirel}^ historical, and no distinction 
in essence could ever be established. The jus gerUiwm was a 
collection of rules and principles determined by observation to 
be common to the institutions which prevailed among the 
various Italian tribes. The jus naturalc is simply the jus 
gentium seen in the light of a peculiar theory. ... It is 
notorious that this proposition— live according to Nature — was 
the sum of the tenets of the famous Stoic philosophy. Now, 
in the subjugation of Greece, -that philosophy made instantane- 
ous progress in Roman society. . . . The alliance of the Roman 
lawyers with the Stoic philosophers lasted through many cen- 
turies. . . . After Nature (a term implying symmetrical order 
both in the moral and physical world) had become a household 
word in the mouths of the Romans, the belief graduaUy pre- 
vailed among the Roman lawyers that the jus gentium was, in 
fact, the lost code of Nature, and that the Praetor in framing 
an Edictal jurisprudence on the principles of the jus gentiit/m 
vwas gradually restoring a type from which law had only de- 
parted to deteriorate. . . • The ideas of simplification and 
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3. Jws civile is the municipal law of a particular 
State, as of Athens or of Rome. It is liable to 
frequent changes. 

JS.g.y " The law of nature instructs most animaJS' 
to cherish and educate their infant progeny. The 
law of reason inculcates to the human species the 
returns of filial piety. But the exclusive, absolute 
and perpetual dominion of the father over hi& 
children is peculiar to the Boman jurisprudence."' 
(Gibbon, c. 44). 

Gains includes the Jus naturale in the jti^ gen- 
tiumy as the law of natural reason common to all 
mankind, and Justinian afterwards adopts this 
division : « AU nations who are ruled by laws and 
customs, use partly their own particular laws and 
partly those which are common to all mankind- 
The law which a people enacts for itself is called 

generalisation had always been associated with the conception 
of Natnre ; simplicity, symmetry, and intelligibility camo 
therefore to be regarded as the characteristics of a good legal 
system, and the taste for involved language, multiplied cere* 
monials and useless difficulties disappeared altogether. The 
strong will and unusual opportunities of Justinian were needed 
to bring the Koman law to its existing shape, but the ground- 
plan of the system had been sketched long before the imperial 
reforms were effected." Ancient Law, c. 3. Savigny thinks 
Ulpian merely meant to say that the relation of the sexes and* 
the propagation and nurture of oflEspring are common to all* 
animals. He did not intend to ascribe law to a nim a ls whidir 
are not human, but only the natural relation, which is the- 
foundation of law. 



30 DIVISIONS OF ROMAN LAW. 

the Civil Law of that people, but that which 
natural reason appoints for all mankind is called 
the Law of Nations, because all nations use it." 
(Inst. L 2, and Gai. L 1). 

Jm civile is, L Scriptum; andIL Non scriptum. 

L Jus scriptum consists of, 1, kges^ or enact- 
ments by the whole body of the Eoman people, 
proposed by a senatorial magistrate ;* 2, pkUscUay 
enactments by the plehs or citizens not being 
senators or patricians; t 3, senatus-consulta^ decrees 
of the senate ; 4, principum placifa, decrees of the 
emperors {rescripta or epistolwy decreta^ edictd)^ also 
called " comtituiiones; " 5, magistratuum edicta^ 
edicts of the praetors or curule wdiles, forming 
the "^eis honorarium; " 6, responsa prudentumy the 
decisions and opinions of learned persons autho- 
rised to interpret the law publicly. (See Intro- 
duction, p. 6, and Ancient Lawj p. 33.) 

IL Jm non senptinn is the imwritten law esta- 
blisheil by ancient custom, uf apud Gr(Bcos : tQp 
yoiKAV ol iih* lyypa^i ol $€ iypa4>ou Diutumi 
moirs cofisef4SH Htefttinm eomprobati legem imitantur. 
(lust* L 2, 9.) In order to acquire greater cer- 

* L&: ami rv^^ur^ uiT^^^/V/firr.* ttut ohr^^ahtTy id esiy prior lex 
i(fiiii¥ir: a«tf tUrvt^/atviry id tsi^ jtar^jrrivtat le^ tottHmr : atU sm^- 
rityatmr^ id *ii^ adf-icitiir tUifUkd jrri/iuie kyi : OMt odroffotmr, id 

l^uiMi iW wtM^^ ^fUM ittCiXbiiB^ pocrickBSw GaL I. 3l 
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tainty the rules of custom often pass froin Un- 
written into Written law. Gains does not give 
this division. 

Ju8 privatum relates, I. to Persons ; 11. to 
Things ; III. to Actions. 

See Austin, Lectures 28, 31, 32, 40; also 
Maine's Ancient Lawy c. 3. 
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BOOK L— OF PERSONS. 

OF FREE MEN AND SLAVES. 

Inst L 3—7. Gai. I. 9—47, 52—54, 65—86, 

in. 56—76. 

Persona (literally an actor's mask) is nsed to* 
mean (!) a hnman being, (2) a statm or condition 
borne by a man {unm homo sustinet plures personas)^ 
and (3) a man invested with rights or subject ta 
obKgations.* 

All men are either, 1, free {ingenuij Kbertint);. 
or 2, slaves {servi, mancipia, vemce). Summa 
divisio de jure personarum hcec est, quod oninea^ 
homines aut Uheri sunt aut servi* t 

Freedom is the natural power of doing anything^ 
we please that is not prohibited by force or law. 
Slavery is an institution of the jus gentium, hj 

* Austm disputes the last definition, attributiDg it partly to- 
a coniusion of the two first significations. Led, 12, p. 368. 

i* Since slaves conld be dealt with as articles of property 
(Inst II. 2), they wonld appear in some respects to belong^ 
rather to the division of Things. Bat their capacity to take 
part in a legal transaction, e,g, as purchasers or legatees, entitles 
them to rank among Persons. Servi persona inspieUur in 
IcftemffUis. (Patil, D. 31. 82. 2.) 
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which, contrary to natural right,* one man be- 
comes the property of another. 

Free persons are (1) ewes ex Jure Quiritiunij or 
pure Roman citizens, and (2) peregrini^ or fo- 
reigners.f They are also (3) ing^nui, and (4) 
libertini, 

* This iUustrates the double meaning ofjm naiurale. **The 
law of Nature, or j%is gentium, which authorised slavery, and 
that which repugns it, cannot be the same. It sometimes 
means that portion of positive law which is a constituent part 
of all positive systems, and sometimes the standard to which, 
in the opinion of the writer, law should conform." Austin, 
Lect. 81, p. 588. 

t An important distinction long existed at Roman law be- 
tween dves and peregrinif for citizens ex Jure Quiritium eiyoyed 
public and private rights, which were persistently denied to the 
members of other states, whether subjects of Rome or inde- 
pendent. These were designated —first, as hostes, then ^r«- 
grini, and finally, provindcUes. When conquered, they were 
allowed for the most part to preserve their own particular laws 
and customs. The principal rights of the dvis consisted of the 
juray (1) suffragii et honorum (voting and public offices), (2) 
commerdi (capacity to enter into the solemn forms of convey- 
ance, &c.), and (8) connubii (capacity to contract Quiritary 
marriage). But as the relations between Rome and foreign 
communities increased, it became necessary to modify the ex- 
clusiveness of the dvUas, The Jv^s Latii extended private 
rights to the Latini, the Jus ItcUicum gave privileges to towns 
and territories, and the munidpes, or burgesses of independent 
munidpia, were placed in the enjoyment of the commerdum and 
the connvMum. In addition to these concessions, a special 
prcetor peregrimis was appointed in 246 b.c. to determine 
civil cases in Italy, (1) between dves and members of dependent 
states ; (2) between members of one such state and those of 
another ; (3) between members of subject states living in Rome. 
The body of subsidiary law introduced by the edicts of thesa 
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An ingenuus is one who is- free from His birth, 
being bom in lawful matrimony of parents both 

praetors, and administered by them, was known as the Jus 
gentium of the earlier Romans, that is to say, a collection of 
rules common to, or conversant about, those gentes who were 
subjects of the Roman people. " After the dominion of Rome " 
(says Austin, p. 676) "had extended beyond Italy, the same or 
a similar law was administered in the outlying provinces (by 
their own respective Presidents or Governors) in aid of the law 
peculiar to Rome herself, or of the law obtaining in any ef 
those provinces before its subjection to the conquering city/* 
It therefore became nearly uniiorm throughout the whole Roman 
empire. This jus gentiujn ** was the only/M5 gentium that was 
known to the Roman law, till the jus gentium or naturaUf 
which occurs in Justinian's compilations, was imported into it 
by the jurists, who are styled Classical, from speculations of 
Greek Philosophers on Law and Morals." Austin proceeds to 
show that the jiis gentium having first arisen in an age com- 
paratively enlightened, and being a product of large experience, 
was gradually incorporated with the jus civile j which had arisen 
in an age comparatively barbarous, and was a product of narrow 
experience. This was accomplished partly by acts of the 
Populus, Plebs, and Senate, and by opinions of the Prudentes, 
but principally through the edicts of the Prcetores Urbani, most 
of which were formed on the model of thejits gerUium. '* So 
much, indeed, of ^q jus gentium passed into Hlq jus prcdoriu/m^ 
that one of the names given to the, latter was probably trans- 
ferred to it from the former. It probably was named cequitas 
(or jus cequum) after that cequal or common law, from which 
it had borrowed the bulk, or a large portion, of its provisions." 
{Lect. 31). Sir H. Maine, however, thinks "that the word 
was at first a mere description of that constant levelling or 
removal of irregularities which went on wherever the praetorian 
system was applied to the case of foreign litigants." (Anc. Law 
p. 60.) The Emperors distributed largely the^i^ civitatis, par- 
ticularly Trajan and Hadrian : Caracalla extended it to all the 
free subjects of the empire, and finally Justinian bestowed it 
upon all libertinu 
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l)om free, or both made free, or one of whom has 
been bom and the other made free, or whose 
mother is free at the time of conception, preg- 
nancy, or birth, though the father be a slave. 
But see SC Claudianum (p. 142). 

Libertiniy or fi^edmen, are those who have been 
manumitted from lawful slavery. They were 
originallynn one, and afterwards in three classes : 
1, complete liberti^ full Roman citizens ; 2, less 
complete, or Latini Junianiy with canimerciumy 
but without connubium or suffiragium; 3, in the 
scale of dedititii^ or people conquered in war. The 
dedititiiy though personally free, had no political 
rights (not even commercium). They were for- 
bidden to live within a 100 miles of Rome, 
and were incapable of ever becoming Roman 
citizens. 

Gains explains fully the condition of Latini 
and dedititii. Slaves who had been put in chains, 
branded, found guilty of an offence after exami- 
nation by torture, or consigned to the amphi- 
theatre or prison, and who were afterwards 
manumitted, were in the scale of dedititii. If not 
so disgraced, a slave became a Latinus by en- 
franchisement, unless (1) he was over thirty 
years, (2) he belonged to his master ex jure 
Quiritiuniy and (3) he was enfranchised justd ac 
kgitima manumissione, {.e., by the vindida^ census^ 

D2 
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or will. If these three conditions were fulfilled^ 
he became a full Boman citizen. 

The Latini were so called because they stood on 
a footing with the Latin colonists, and Junianv 
because they received their liberty under the Lex 
Jttiiia Iforbana (a. u. g. 671). Admonendi sunius 
eos qui nunc LtUini Jufiiani dicuntur ohm ex jure 
Quiritium senx>s /uis&ej &ed auxUio protons m 
Ubertatis forma servari soUios (QaL TTT. 56). The 
Zer ^Ua 8e»Uia (a.d. 4) denied them the testa-- 
meHiifa/Uio (p. 93), but they could take by fideir- 
eommmnm (p. 116). They had no patria potestas^ 
Bat Latim could become Roman citiz^is by (1) 
iieraiiOjSi seocmd manumission fulfilling the above 
three conditions ; (2) mcrftp probation if^ in the 
case of a unicm betwe^i a Ledums and a am 
Romama or a Latma^ a child was bom who^ 
reached tiie age of <Hie year (jmmeuim^ the 
"pa&bcx after sdbenm proof could order tsi&xst^ 
modier, and son (^ bom a Latmus) to take the 
rank of citzz^ts ; (S) erfHms oausm prohatdo^ if a» 
Boman dtizoi xoamed imwittmgty {per igno- 
ramtiami) ozie who had not die (nmnuhmm^ H^ 
cttsise cf ^»Tor might be justified, and lS6t want 
cf tdtizettship would be suppled; (4) a LaiwMt: 
givixig birtih to three dbildren; (5) imperal 
grant; {6) militaiy samce (a;t first six years,, 
afterwards tliree); (7) ship-biuilding^ and cany- 
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ing wheat to Rome for six years ; (8) cedificio et 
j)i8trmOj by building a house, or establishing a 
mill or bakehouse. 

Justinian abolishes all distinctions between 
.Ubertiy and (in the 78th Novel) between libertmi 
and ingenuiy reserving only the rights of the 
patron when they were not renounced. 

Slaves are, 1, born so (vernce), when their 
mother is a slave during the whole time of her 
pregnancy, for such children follow the condition 
•of their mother {partus sequitur ventrem); 2, they 
hecome so by the law of nations by captivity in 
war {mancipid)j or under the civil law, by (1) 
failing to perform military service, (2) non- 
registration in the cemusj (3) by addictio for debt 
(these causes belonged to the older law); by (4) 
"the voluntary sale of a free man above twenty 
years of age, (5) the cohabitation of a free woman 
with a slave (p. 142), (6) ingratitude on the part 
-of a freedman, (7) the condemnation of a free man 
to the mines or amphitheatre, servus pcencBj or sermis 
■sine domino (abolished in the Novels). Slaves can 
have no proprietary rights, and whatever they 
acquire is gained for their masters, who may allow 
them to retain a peculium, or small patrimony. 

Manumission is the gift of liberty to a slave. 
A master who has manumitted a slave becomes 
his patron. 



I 
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The modes of manumission. Under the solemn 
forms of the older law : 1, by the vindictay i.«., a 
fictitious suit in which the assertor libertatis de- 
clared the slave's freedom before the praetor, and 
touched him with a wand (vindieta);* 2, by will, 

* The accompanying representation of the manumissio per 
vindidam is taken from an ancient marble at Bome. J. F. 
Chnstiosy in his Nodes ffallenses, gives the following explana- 
tion : — Dtio videlicU appa/reiU in hae imagine servuli, piUcUi, 
fmdi coder a^ nisi quod inguen linteo tedi : alter, ptUo, jam manu- 
missus, manu aviem mittendus alter. Is quidem ad pedes 
patroni provolutus, pro data lihertaie gratias a^it. Sic enim 
servi consuera/nt etiam deprecoH, AUerius vero servi cwrrentis 
d scuticami Iceva tenentis, qva vJbi solebant, opinor, ad sub- 
movendam in publico turbam obviam, sibique festinantibvs 
subinde molestam, herus dextram prthendity quod manumissionis 
signtmi erat. Nil ergo restat i/n hoc lapide e manumittentis 
svmulacro, prober dextram ejus servo porredam, ca^tera vdustcUe 
con/rada stmt, Adstat prodor togalus, prolixo aique fluduante, 
quod elegantioe fuerat, simc ; dextrd gestams virgam seu bacillum, 
ex more nimirwn magistratuam, Loevd vero prodor tractat 
vi/ndidam, seu feducam : qud ddnde lidori traditd, servus e 
manu domini missus circumngebatv/r. The festuca, or vindida, 
represents the weapon of the Roman foot soldier. Feducd 
titebant^ir, quasi hastas Jloco, signo quodam jvMi dominii, quia 
maxime sua esse credebant qua ex hodibvs cepissent, (Gai. IV. 16. } 
As the process was fictitious, it was not necessary for the magis- 
trate to be holding his tribunal. Non est omnino necesse pro 
iribu/nali manumittere: itaque plerumqu^ in transitu servi 
Tna/numitli solent, cum aut lavandi, aut gestandi, aui ludorum 
gratid prodierit Prodor cmt Proconsul Legatusve Cocsaris, (Gar, 
D. 40. 2. 5.) Of. Gai. I. 20. Ulpian allowed the presence of 
the lictor to be dispensed with. Ego, cum in villa cum Praeiore 
fwissem, paasus sum apud eum manumitti, etsi lidoris prcssentia 
non esset. (D. 40. 2. 8.) Hermogenianus says that the solemn 
words, licet non dicantur, ut dida accipiuntur, (lb. L, 23.) 
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when the freed slave is called " orcinus ;" if con- 
ditionally free, " statu liber ; " 3, by enrolling the 
slave's name in the cemm. Under the later law : 
4, before the bishops of the church ; 5, in the 
presence of friends ; 6, by letter ; 7, by any 
testamentary paper or codicil ; 8, by many other 
ways introduced by the emperors. The forms of 
enfranchisement by the vindicta and by will (but 
not by the census) remained in force in Justinian's 
time. 

Restraints on manumission. By the Lex ^lia 
Sentia it was void if made in fraudem credi- 
torum vel in fraudem patroni* By the same law, 
a master under twenty could only manumit by 
the vindictUy upon some lawful ground approved 
by the council, t But Justinian allows a master 
after seventeen to manumit by will, and repeals 
the Lex Furia Caninia (8 A.D.), which limited 
such manumission as follows : the owner of two 
slaves could enfranchise both ; of three, two ; of 
from four to ten, half; of from ten to thirty, a 

* Galas mentions that the provision against defrauding cre- 
ditors by manumission was the only part of the Lex that applied 
to peregrini. (I. 47.) 

t The council consisted, at Eome, of five Senators and five 
knights ; in the provinces, of twenty Roman citizens, called 
Becuperatores. Lawful cause of manumission would be the case 
of a near relation, a poBdagogus, a servos procurcUoris habendi 
grcUid, or an mwilla matrimonii cavsd. (Gai. I. 19. 20. 39.) 
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third, but always at least five ; of from thirty to 
one hundred, a fourth, but at least ten ; of from 
one hundred to five hundred, a fifth, but at least 
twenty-five; but never more than one hundred. 
Each slave was to be individually named in the 
will. There were no restrictions on manumission 
inter vivos. 

After manumission the mutual duty of support, 
in case of poverty, remains to the patron and 
freedman, and if the freedman dies intestate, with- 
out children, the patron succeeds. (See p. 132.) 

The power of a master over his slaves is called 
dominica potestaa. This potestas was almost un- 
limited down to the time of the Antonines, when 
extreme punishments were forbidden. (Gai. I. 
62. 53). In the time of Sulla the intentional 
murder of another man*s slave was made punish- 
able with exile and death. Antonine extended 
this to the case of a man's own slave. He also 
provided that a slave who was badly treated might 
demand to be sold. The Lex Petronia (temp. 
Augustus) forbade the condemnation of slaves to 
fight with wild beasts. Hadrian required the 
sanction of a magistrate for their death, and Con- 
stantine permitted only moderate corporal chas- 
tisement. Seneca says, in servo nihil domino non 
licety but Justinian observes, expedit retpublicce ne 
quis sud re maU ntatur. 
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The master who owns the slave in bonis (Gai. II. 
40— 42) has the potestas : nam qui nudum jus Qui- 
ritium in servo fuibety is potestatem habere non intel^ 
Jigitur. (GraL I. 54.) 

OF THE PATERNAL POWER {Patria potestos). 

Inst. I. 8. 9. Gai. I. 55—57, 87, 88, 93, 94; 

IL 87. 

Persons are, I. Independent (sui Juris) ; and 
IL Subject to another's power {alieni Juris). 

Familia is used to signify (1) the master of a 
house and all who are subject to his authority, 
his wife, children, and slaves ; (2) the agnati or 
relations through males (see p. 58), who make up 
the familia civilis ; (3) the cognati, or all blood 
relations ; (4) anciently, a person's patrimonium 
and sacra privata (e.g.y actio familice erciscundcsy 
p. 73) ; and (5) the slaves of a household. 

In B, familia J the paterfamilias alone is sui Ju)Hs; 
the rest are all alieni JuriSy being subject to his 
power. 

Extent of a father'* s power. Over his children 
bom in lawful matrimony, or any descendants 
sprung from his son, but not from his daughter ; 
also over children or descendants gained by adop- 
tion. A child born of a man's daughter is in the 
power of its own father. A woman can have no 
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descendants in her power. Ulpian says, Mulier 
/amili(B sum et caput et finis eat. ^^ A female 
name doses the branch or twig of the genealogy 
in which it occurs. ... If a woman died nn» 
married, she could have no legitimate descend- 
ants. If she married, her children fell under the 
pairia potestasj not of her father, but of her 
husband, and were thus lost to her own family.'^ 
{Anc, Lawy pp. 148, 149.) 

PatHa potesfaSy like dominica poiestaa consisted 
of, 1, J its acquireiuli per; 2, jus tcnufftdatidiy or 
tlie power of sale; and 3, Jus Hire et necisy the 
jurisdiction of life and death. This power was 
gradually reduced by the emperors, Trajan de- 
prived a cruel father of his patria potestas. Alex- 
ander Severus created superintendents to protect 
children. Diocletian forbade their sale, and 
Constantino made the murder of a son punish- 
able as parricide. 

How atquired^ 1. By lawful marriage. 2. By 
legitimation. 3. By adoption. 

How e^ukd. 1. By the death of &ther or 
child, 2. By &tlier or child sufiering loss of 
freedom or citixeuship (but not by a temporary 
ftkgntio m imuiam). 3. By the child attaining 
civil or religious dignities. 4. By emancipation 
(seo p. SSy. 5. By mutual consent of father 
•nd dkild. ft. ^y the father suJKsring m^ty^tio. 
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7. By the child's adoption into another family. 

8. By a daughter's marriage involving conventio 
in manum viri. If the father is taken prisoner, 
his power is suspended during captivity, but 
revives on returning by the jus postUminii — the 
law which restores retaken property to its owners 
and returned prisoners to their rights. Dues sunt 
species postUminii^ aut ut ipsi revertamuTy out ut 
aliquid recipiamus. (Heineccius.) 

" The Family, as held together by the Fatria 
JPotestaSj is the nidus out of which the entire Law 
of Persons has germinated. (Maine, p. 152.) 

The pqtria potestas is peculiar to the Bomans,. 
but was also known to the Galatians (see St 
Paul's Epistle to the (Jalatians, iv. 1 — 3). 

The dominica potestas was an institution of the 
/us gentium. 

See Appendix, p. 205 ; and Ancient Lawj pp.. 
122 — 146, where Sir H. Maine compares the 
Bocial condition of the Hebrew Patriarchs. 
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OF MARRIAGE. 

Inst I. 10. Gai. L 56—91, 108—115. 

NupticB me matrimonium est viri et mulieris con- 
junction individuam vitce consmticdinem continens, 

Matrimonium i&n lyjmtum or legally contracted; 
and 2, nonjmtum. 

The old forms of marriage by which the wife 
passed in mamcm viri, and stood in the position of 
daughter to her husband, being subjected to his 
patria potestas,* were : 1, con/arreatioj a religious 
ceremony in which the parties, " seated on the 
«ame sheep-skin, tasted a salt cake of /^r, or 
rice ; " 2. coemptiOy a fictitious sale, per ces et 
iibranij of the wife to the husband ; 3, musj or 
cohabitation for a whole year, with intention of 
marriage. For an account of these forms, see 
<JaL I. 110 — 115. Ulpian says: Farre convenit 
uxor in manum^ certk verbis^ et testibus decern prcesen- 
tibuSy et sollenni sacrificio facto^ in quo panis quoqice 
Jurretcs adhibetur. {RegulcRjlX.. 1.) Coemptio is &\ip- 

* Livy caUs tliis servitus muliebriSf xxxiv. 7. Mamis is 
analogous to patria potestas, but in potestate quidem et masculi 
et feminoe esse soUtU, in manum autem femituB tantum conve- 
niunt. (Gai. I. 109.) Manus, adoptio, servituSf patronattiSf 
mandpii causa^ tutela^ and curatio were the means by which 
the Romans fictitiously or artificially extended the natural 
relations of the family. 
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posed to have been an accessory ceremony to confar- 
reatio. In Cicero's time it seems to have generally 
superseded the latter, in consequence, probably^ 
of the growing indifference to the old ceremonies, 
the difiSculty and expense attending them, and the 
increasing freedom of divorce. In mtiSy the usu- 
capion was interrupted and the conventio in manum 
delayed by the wife absenting herself from her 
husband for three nights in the year. Gains says 
tW Ihi, form .« LuBhed in his time, pari, 

married without any of these ceremonies was 
called matrona instead of mater/amilias. 

At this stage of Roman law all the wife's pro- 
perty passed absolutely to the husband, and if 
she survived him she was subject to the guardian 
whom he might appoint by wiU. Quidquid adqui- 
rehat tutor, marito adquirehat, omnia enim quce eju& 
erant virifiehant dotis nomine. Husbands had the 
power of life and death over wives in manu, as^ 
well as that of sale. 

As conventio in mamim gradually disappeared,* 

* "At the most splendid period of Romam greatness, the 
fashion of wedlock amounted to little more than a temporary 
deposit of the woman by her family. The rights of the family 
remained nnimpaired, and the lady continued in the tutel^e of 
guardians whom her parents had appointed, and whose privi- 
leges of control overrode, in many material respects, the inferior 
authority of her husband." — Ancient Law, p. 156. 
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the mere consent of the parties formed the legal 
-contract, with or without writing. Nuptias, non 
^onctibittiSj sed consensus facit. 

Conditions of lawful marriage. 1. The male 
mnst be fourteen years of age (puberty), and the 
fema;le twelve {nuhilis^ of marriageable age). 2. 
Consent of the parties, and in some cases of their 
parents. 3. Connuhiunij or legal capacity to con- 
tract Quiritary marriage. ConnuHum habent cives 
Romani cum civihm JRomanis ; cum Latinis autem 
etperegrinis ita, si concessum est. (Ulpian, RegulcB^ 
V. 2.) 4. The parties must be previously un- 
married, and not within prohibited degrees of 
relationship. See below. 

Impediments tojustum matrimonium, 1. Direct 
relationship between ascendants and descendants 
in any degree, by blood or adoption. 2. Collateral 
relationship, when either person is in the first 
degree from the common ancestor. The degree of 
collateral relationship of any two persons is cal- 
culated by adding together the sum of their 
respective steps of descent from then- common 
ancestor. -E. ^., first cousins are in the fourth 
degree, and may legally marry. S. Affinity, or 
relationship between each married person and the 
ascendants or descendants of the other. JS. g,y a 
man may not marry his step-mother or step- 
daughter, his mother-in-law or daughter-in-law: 
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but he may many the daughter of his step-mother 
by a previous marriage. The Christian emperors 
forbade marriage between son-in-law and daugh- 
ter-in-law. There can be no degrees in affinity. 
4. Natural defects of mind or body. 5. Marriage 
is prohibited between the governor of a province 
and a native ; 6, between guardian and ward ; 7, 
between senators and liherti; 8, between Jews 
and Christians ; 9, between tutor, or curator, or 
their son or grandson, and a pupil under twenty- 
six; 10. In 415 A.D. Theodosius II., confirming a 
previous edict of Constantius II. in 355, declared 
marriage with a deceased wife's sister to be inces- 
tuous and the issue illegitimate. 

Children born in lawful matrimony follow the 
condition of the father, and their rights date 
from the time of conception. Otherwise they 
follow the condition of the mother, and their 
rights date from the time of birth. 

Sow dissolved, Dirimitur matrimonium dwor- 
tio* morte, capUvitate, ml alia contingente ser- 



* After the first six centuries from the foundation of the 
city, divorces became frequent at Rome. Wives were discarded 
not only for immorality, old age, and sterility, but for such 
slight reasons as going out of doors without a head-dress, secretly 
-conversing with a common freedwoman, or attending the public 
games without their husbands' knowledge. Plutarch says that 
Cicero divorced Terentia in order to pay off a debt with a new 
■dowry; and Publllia, because she showed signs of joy at the 
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vitute utrius eorum. (D. 24. 2. 1.) Marriage effected 
by confarreatio or coemptio was dissolved by diffar- 
reatio and remancipatio. 

The lihellua repudii is a written message, an- 
nouncing the divorce, sent by the hand of a freed- 
man in the presence of seven Eoman citizens of 
full age. Theodosius II. and Valentinian made this 
an essential condition of divorce (C. 5. 17. 8 pr.). 
Nullum divoriium ratum eat nisi septem civibus 
Romania puberibm adhibitis, prceter Ubertum ejus qui 
divortium fadet, (D. 24. 2. 9.) Inter divartium et 
repudium hoc interest, quod repudiari etiam futu/rum 
matrimonium potest : nan recte autem sponsa divor- 
tisse dicitur : quod divortium ex eo dictum est, quod 
in diversas partes eunt, qui discedunt, (Paul, D. 50. 
16. 191.) In r^udiis autem, id est, renundatimWy 
comprobata sunt hcec verba : tuas res tibi habeto. 
(Gai. D. 24. 2. 2.) A liberta who has married a 
patronus cannot divorce herself from him without 
his consent, unless she has been manumitted ear 
cama Jideicommissi. (D. 24. 2. 10.) 

death of his daughter TuUia. Wives also left their husbands 
on equaUy trivial pretexts, and permanent separation might bfr 
made by common consent. 

Sicfiunt octo mariti 
Quinqite per avJtvmmos, 

Jnven. Sai, 6. 229. 
Avi minus, aut eerie non plus, tricesi'ma lux est, 
Et nubit decimo jam T?ielesina viro. 

Martial, EpL 6. 7» 
See Heineccii Ant'iq. Eomcm, p. 130. 
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In 886 A.D. Leo the Philosopher first declared 
ecclesiastical benediction to be necessary to mar- 
riage (in the Eastern Empire). 

Legitimation. Children born extra fnatrimonium 
{spurii^ GaL I. 64) may be made legitimate, ], 
by the subsequent marriage of their parents, 
if they had the connubium at the time of con- 
ception, and the children ratify the legitima- 
tion. This form was introduced by Constantine 
the Great. The validity of the marriage must 
be attested by an imtrumentiim dotale (contain- 
ing the agreement as to the dos). 2. P^* 
oblationem curicey by becoming, or marrying, a 
decurio* (introduced by Theodosius II. and Valen- 
tinian). 3. By imperial rescript (74th Novel). 
It was not granted if there were any legitimate 
children of the same parents, nor unless marriage 
had become impossible. 4. By will (Novels). 

See under Donatio and Dos, p. 83, and Ap- 
pendix, p. 207; also Ancient Law, p. 154. 



* The senates of the independent towns (mwmapta) werd 
called cnvricB, and the senators decuriones. In the time of Trajan 
the office was undertaken with great reluctance, and its duties 
were sometimes inflicted as a punishment. In 442 Theodosius 
and Yalentinian held out the gift of legitimation as an induce* 
ment to accept the labour and expense of the position. But 
the legitimation carried with it legal relationship to the father 
only, and not to the rest of the family. See C. 5. 27. 8 and 9 ; 
also the Novels, 89. 2—7. 
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OF ADOPTION AND ABROGATION. 

Inst. L 11. Gai. I. 98—107; II. 136—138 ; 

IIL 83, 84. 

Adoption consists in transferring one father's 
children into the power of another. It is one of 
the fictions used by the Romans to create an arti- 
ficial extension of the family. 1. By authority 
of a magistrate. 2. Before the people. 3. By 
imperial rescript 

Gaius says, Adoptio duobus modisfit, autpopuli 
auctoritate, aut imperio magistrattcs, velut Prcetoris. 
<L 98.) 

Arrogatio* is the adoption of persons who are 
sui Juris. Populi auctoritate adoptamus eo8 qui sui 
Juris sunt : quae species adoptioms dicitur adrogation 
quia et is qui adoptat rogatur^ id est interrogatur an 
velit eum quern adoptaturus sit Justum sihi filium 
esse; et is qui adoptatur rogatur an id Jieri patiatur ; 
et pqpulus rogatur an id fieri Juheat,^ Three con- 

* Arrogationes (says Aulus Gellius) non tem&rh nee inexploraU 
committuntur : nam comUittf arhUria etiam pantificibuSf jprct- 
berUurf quce curiata appeUantur, 

i* Imperio magistrcUics adoptamus eos qui in potestate pareu' 
Hum sunt, . . . Ilia adoptio quce per popidttm JU nusquam nisi 
Homes fit : at hoc etiam in provindis apud Prcesides earum fieri 
solct. Per podium fcminx non adoptantur (as Aulas G^Uios 
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ditions : 1, the arrogator must give security to a 
public officer that if the arrogated son dies before 
puberty, he will restore his property to his heirs ; 
2, if he is emaucipated without just cause or 
disinherited before puberty, the arrogator must not 
only restore the son's property but add a fourth of 
his own (quarta D. Ptiy or quarta Antonina) ; 3, 
the son on attaining puberty can rescind the arro- 
gation, if prejudicial. 

Adqptio is, 1, plenay when the adopter is an 
ascendant of the child adopted and acquires patria 
potestas over him ; 2, minus plena^ when being 
adopted by a collateral or an extraneus {i.e.j one 
outside the family) he remains in the family of 
his natural father, but has a right of succession 
to his adoptive father, if he dies intestate. Thus 
(under Justinian) the natural father loses none 
of his rights or liabilities in respect of the child 
;given in adoption minus plena. But by the old 
law, the adopter always acquired patria potestas 
over the adopted child. 

•says: quoniam cum feminis nulla comUiom/m communio est): 
•apizd Prcetorem vero vcl in proviTiciis apud Proconsulem 
ZegcUumve etiamfemince solent adoptari. Item impvherem apud 
jpopulwm adoptari aliquando prohibitum est, dUquando (if there 
were justa catLsa^ and on certain conditions) permissum est, 
Apud Proetorem vero, cujuscunque cetatis adoptare possiimus, 
(GaL I. 99—102). 

From the time of Diocletian, arrogation was effected by im« 
perial rescript, instead of per populum. 
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Adoptio naturam imitatur^ An adopted soi» 
much resembles a son bom in marriage.* The 
adopter must be eighteen years older than the 
adopted. (This was a doubtfal point in the time 
of Gains.) He cannot adopt ad diem. He must 
be a Eoman citizen. Women can only adopt by 
the indulgence of the emperor (since the time of 
Diocletian) when they have lost their own chil- 
dren. Gains says, femince nulla modo adoptare 
po88unty quia ne quidem naturales liberos in poteatate 
hahent (I. 104.) But spadones may adopt. A 
person may adopt another as a grandson though 
he has no son ; if he has a son, he must have 
the son's tjonsent. A person arrogated having 
children, submits them to the power of the 
arrogator. A freedman can be adopted by no 
one but his patron, and only when he has no 
descendants. Slaves become free by adoption ^ 
but do not thereby acquire the rights of a son. 

A person adopted, or entering the family off 
his adopter, takes the adopter's name, at the 
same time adding his own in the form of an 
adjective, e.g.y Octavius adopted by Caesar ia 
called CcBsar Octavianus. 

See Ancient Law^ p. 130. 

* *' The fiction of adoption so closely simulates the reality of 
kinship, that neither law nor opinion makes the slightest dif- 
ference between a real and an adoptive connexion." {Ancient 
Zaw, p. 183.) 
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OF EMANCIPATIO. 

Inst. L 12. Gai. I. 116—122, 132—141. 

By the old law emancipation from the patria 
potestas was effected by three fictitious sales per 
'IBS et lihram — ^with the copper and scales — ^fol- 
lowed by manumission. For an account of sale 
by mancipation see Gai. L 119—122, and Ancient 
Lawy p. 204. Three sales were required only in 
the case of a son. All other descendants might 
be emancipated by one sale. After the final sale 
ihe friendly purchaser might either manumit the 
child himself, or re-sell Kim to his father for 
•that purpose. In the former case he was called 
manumissor extraneusy and had the right of a 
"patron, but a contract was made between him 
and the father {contracta fiducia)^ binding him to 
Te-sell or to reserve the father's rights, failing 
"which contract the praetor would give the bonorum 
possessio unde decern personce (p. 136). In 503 
A.D., Anastasius allowed emancipation to be 
•effected by imperial rescript, requiring only the 
H36nsent of the children, and not their presence 
'as before. Justinian substitutes a solemn decla- 
Tation before a magistrate. ' 

A son or daughter emancipated from the power 
•of their father, or a wife from the manus of her 
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hosband (but not yet manninitted), were said to 
be in mancipio : and as manm resembled patria 
potestas (GraL L 109), so mancipium was very 
analogous to slavery. But a person in mancipio 
could never become the subject of property, like 
a slave, nor did the laws restricting the enfran* 
chisement of slavery apply in his case. He is^ 
however, said to be hco servi, though a woman 
who makes a coemptio (another form of fictitious 
sale) is not reduced in. servilem couditionem. It 
qui in cama mancipii suntj quia servorum loco 
habentuvj vindictaj censuy testamento manumissi sui 
juris Jiunt (GaL L 138). Ac ne diu quidem in eo 
jure detinentur homines^ sed ple^*umque hoc fit dicis 
causa una momento; nisi scilicet ex noxali causd 
(p. 188) manciparentur. (I. 141.) 

A parent has the same rights over the goods of 
those whom he emancipates, as a patronus over 
those of his libertus (see p. 132). So if they are 
under puberty, he becomes their tutor. The 
benefit of emancipation may be lost by the child's 
ingratitude. A parent may emancipate a son 
and retain a grandson by that son, and vice verscL 
Children, whether natural or adoptive, have 
hardly any means of enforcing emancipation, 
unless cruelly treated by their parent. A child 
cannot be emancipated against his wilL 
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OF CAPITIS DEMINUTIO. 

Inst. I. 16. Gai. L 158—163 ; III. 27, 51, 153. 

Capitis deminutioy or prioris status permutatio 
(Gains), is, 1, maxima; 2, minor; and 3, minima. 

1. Maxima involves loss of status (i) lihertatisj 
(ii) civitatisy (lii) famili(By as sermtudo. 

2. Minor, of (ii) and (iii), as deportatie. 

3. Minima, of (iii), only, as emandpatio, adoptio. 
A person capite minutus is discharged from all 

civil debts previously incurred, but not from 
those arising from delicts. Nemo delictis exuitur^ 
quamvis capite minutus sit, (D. 4. 5. 2. 3.) The 
praetor, however, gives relief to the creditor, and 
the debtor is always naturaliter ohligatus (p. 161). 
Change of dignity does not alter status.* 

* Status may be taken to mean the powers, duties, and 
privileges — the personal conditions — anciently residing in the 
Koman family. (Anderit LaWy p. 170.) Status and ca^^ are 
not synonymous terms, for a condition or status is repeatedly 
ascribed to a slave, and yet it is affirmed that he has *' nullum 
caput.** Austin, therefore, thinks that caput signifies certain 
conditions which are capital or principal (such as Liberty and 
Citizenship), and which cannot be acquired or lost without a 
conspicuous change in the legal position of the party. (See 
Austin, Lectures 12 and 42.) Niebuhr and Savigny think that 
the word caput was origiuaUy used for the entry of a citizen's 
name on the register of the census. This would be expunged 
on a loss of civitas or libcrtas, and altered on a change of familia. 
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Agnatio (p. 58) is generally * (Gaius makes no 
exception) destroyed by every capitis deminutio. 
Cognatio is lost only by maxima and minor (Justi- 
nian); Grains says it is never destroyed, quia civilis 
ratio civilia quidemjura corrumpere potest^ naturalia 
vero non potest. (Gai. L 158.) Servile caput nullum 
Jus hdbetj ideo nee minui potest. (Paul, D. 4. 5. 3.) 

By the old law every capitis deminutio destroyed 
the rights of use and usufruct (Paul, Sent. III. 6), 
the general result being i^idA, prior persona ecanescit. 
By Justinian's law only maxima and minor ex- 
tinguish personal servitudes. (Inst. II. 4. 3 and 
C. 8. 33. 16.) 

A will also is made invalid by the capitis 
deminutio of the testator. 

OP TUTORS AND CURATORS. 

Inst I. 13—15, 17—26. Gai. I. 143—157, 

164—200. 

' Tutela is an authority given by the civil law 
over a person sui juris under puberty, to protect 

* By a constitution of Anastasius of 498 a.d. it is declared : 
Fratrem emandpatv/m etiam ad legitimam fratrum et sororum, 
Tiecnon liberorum fratrum tutelanif quasi minime patris po- 
test aU per jus emancipationis relaxatus, si non aliajuri cognita 
excusatione munilus sit vocari; Tiee stcb prcetextu capitis demi- 
nutionis alienum ah hujusmodi onere semetipstmi esse contendere 
sandmus, (C. 5. 80. 4. See also Inst. III. 5.) 
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Jiis tender age. Sed impuberes quidem in tutela 
ease omnium dvitatium Jure contingit ; quia id natu- 
rail rationi conveniem est, ut is qui perfectce cetatis 
non sit alterius tutela regatur. Nee fere ulla civitas 
£8t, in qua non licet parentibus liberos suis impuberi- 
ills testamento tutorem dare: quamvis^ ut supra 
•diximus, soli cives Eomani mdeantur tanttim liberos 
in potestate habere, Gai. I. 189. It is, 1, testa- 
mentaria; 2, legitima; 3, fiduciaria; 4, dativa; 
and 5, muliebris. 

1. Fundamentum testamentarice tutelce erat patria 
*potestas. Tutela supplies the place of patria po- 
testas. Tutor auctor fit,^ A parent may appoint 
a tutor by will for descendants in his power, 
provided that at his death they become sui jurisy 
and are under puberty. Also for posthumous 
children. 

Who may be testamentary tutors 'f Anyone 
with whom the testator has testamenti /actio {vide 
p. 93), and who can discharge public offices ; 
but not uncertain persons, nor women (without 
special grant), nor slaves, unless enfranchised at 
the same, nor furiosi. The tutor must have com- 
pleted twenty-five years and be of sound mind, 
.and he may be appointed to or from a particular 

• The imperfection of the individual in the early part of his 
existence was supplied in the Roman system by patria potestas, 
and failing that, by tiUela, 
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time, or on a condition, but not for a special 
purpose. A person under patria potestas may be 
appointed tutor. Dari potest tittor^ non solum 
paterfamilias^ sed etiam filiusfamilias. 

2. Legitima tiitela. In default of appointment 
by will, the nearest agnatus or nearest degree of 
agnates* become tutors-at-law. Plerumque ubi 



* The agncUi are relations by tinbroken descent through 
males. Sunt auiem agnati per virilis sexus personas cogncUione 
juncti, qtuisi a patre agnati (Gai. I. 156). They are the mem- 
bers of the same civil family as held together by the patria 
potestas of the paterfamilias^ or who would have been under his 
power if born in his life-time. Adoption, as well as marriage, 
creates agnates, because it places the adopted under the patria 
potestas of the head of the family. ** Cognaiic relationship is 
simply the conception of kinship familiar to modem ideas ; it is 
the relationship arising through common descent from the 8am& 
pair of married persons, whether the descent be traced through 
males or females. Agnatic relationship is something very 
different : it excludes a number of persons whom we in our day 
should certainly consider of kin to ourselves, and it includes 
many more whom we should never reckon among our kindi*ed."^ 
"In the first place, they (the Agnates) are aU the Cognate* 
who trace their connection exclusively through males. A table 
of Cognates is, of course, formed by taking each lineal ancestor 
in turn, and including all his descendants of both sexes in the 
tabular view ; if then, in tracing the various branches of such a 
genealogical table or tree, we stop whenever we come to the 
name of a female, and pursue that particular branch or ramifica- 
tion no further, all who remain after the descendants of women 
have been excluded are Agnates, and their connection together 
is Agnatic Relationship." " The foundation of Agnation is not 
the marriage of Father and Mother, but the authority of th& 
Father." "The Praetors early laid hold on Cognation as the 
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euccessionis est emolumentum, ihi et tutelce onus 
esse debet* (Inst. I. 17.) By the Novels of 
Justinian (118) the tutela legitima devolves on 
the nearest male blood relation, the distinction 
between agnati and cognati being abolished {vide 
p. 188.) By the law of the Twelve Tables, 
women also had agnates for tutors, but this tutela 
was abolished by the Lex Claudia. While it 
lasted, agnates who were legitimi tiitores might 
transfer such tutelage to others by in jure cessio 
(tutor cessidus). 

If a parent emancipates a descendant under 
puberty, he becomes his tutor-at-law. 

The legitima tutela of freedmen belongs to the 
patron, or his children (if over twenty-five years 
of age). 

3. Tutela fiduciaria. Under the old law (see 
p. 53) the person emancipated was enfranchised 
either by the father himself or by the fictitious 
purchaser, who was then called manumissor ex* 
traneics. In the latter case the manumissor ex» 
traneus acquired the rights of a patron, and 

naturaZ form of kinship, and spared no pains in purifying their 
system, from the older conception." See Ancient Law, pp. 146- 
'• — 162. Cognationem facit etiam adoptio: etenim quibus fiet 
ctgnatus hie qui adqptatus est, iisdem etiam cognattLsfiet. (Ulpiau^ 
D. 38. 8. 1. 4.) 

* In English law the gaardianship devolves on the next of 
kin who wiU Tiot succeed. 
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became tutor fiduciarius to the emancipated child 
^if under puberty). So a coemptionatorj in the 
ca&e of coemptio (Gai. I. 166, 167, 172, 175, 195). 
Under Justinian tutela fidtcciaria occurs in the 
•case of descendants under puberty who have been 
emancipated by an ascendant who is dead. JE.g.y 
a father becomes fiduciary tutor to a son 
emancipated by the grandfather, a brother to an 
emancipated brother, or a paternal uncle to »an 
emancipated nephew. 

4. Tutela dativa. Tutors are appointed by ma- 
gistrates, 1, when there is no tutor testamentarius 
or legitimus ; 2, when a testamentary tutor has 
been appointed for a particular time or purpose 
which has elapsed or is accomplished ; 3, when 
he is excused, removed, or taken captive. 

How appointed? Under the Lex Atilia^ at 
Rome, by the prcetor urbanus and a majority of 
the tribunes ; afterwards, also, by the city praefect, 
or the defensores (if the pupil's property did not 
exceed 500 solidi) : * under the Lex Julia et Titia, 
in the provinces, by the prcesides. 

Gaius says that women may apply for a tutor 
in the place of one who is absent, and on his 
appointment, prior desinit. Not so a freedwoman. 
(I. 173, 174.) 

* The solidus, formerly called aureus, was nearly equivalent 
-to the English guinea. 
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6. Tutela muliehris (Gains). By the old law 
^omen sui Juris were obliged to have tutors not 
only till the age of pnberiy but for life, as tho 
ancients thought, because of the weakness of 
their intellect, propter animi levitatem ; for " a sex 
created to please and obey was never supposed to 
have attained the age of reason and experience '*^ 
(Gibbon). Gains says : " But there seems to bo 
no appreciable reason to account for the tutelage' 
of women of full age. The one commonly assigned 
— ^that being so often imposed upon through their 
weakness of mind, it was only right that they 
should be subjected to the authority of tutors — is 
more specious than true. For women of full ago 
manage their own affairs for themselves, and in 
some transactions the tutor supplies his authority 
merely as a matter of form ; in many cases the- 
magistrate even compels him to do so against his 
wiU. For this reason a woman cannot bring an 
action against her tutor on account of his tute- 
lage. But in the case of pupils of either sex, the 
tutors who administer their affairs may have to 
give an account in a court of law, when their 
wards have grown up to puberty." " There is no 
instance of such female tutelage existing among 
•foreign nations, but there is often something 
analogous to it, as, for instance, in Bithynia, 
where, if a woman makes a contraot, her hus- 
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band or grown-up son must, by law, give his 
authority." (I. 190 — 193.) TJlpian accounts for 
it propter sexua infirmitatem et propter forenfAum 
rerum ignorantiam, {Reg. Jurisy XI. 1.) Cicero 
supports the institution, and complains that quum 
mnlta prceclare kgibus essent comtitutay ea jurecon* 
mltorum ingeniis corrupta ac depravata aunU 
Mulierea omma propter infirmitatem consilii majores 
in tatorion potesfate esse voluerunt : hi inveneruni 
genera tutorumy quw pofestafe mulieriim continerentvir 
{Pro Marccnay c. 12). A wife in manu might 
have a limited or unlimited {plena or angustd) 
choice of a tutor given her by her husband's wiU 
— tutor optivm. By the Lex Papia Poppma free- 
born women were released from tutelage by the 
right of three children; freedwomen by that 
of four, if tliey were in the legitima tutela of 
their patron or his children. But this tutela 
mtdicbris gradually disappeared, and is not 
noticed by Justinian.* 

• Tho Perpetual Guardianship of women is ** obviously 
ncitlior nior« nor loss than an artificial prolongation of the 
T\\tria Potwtas.** "The disoorory of tho manuscript of Oaius 
discUvtc^ this tutola^' to us at a most intorosting epoch, just 
wh«u it had fallen into aimplete discnnlit, and was rerging on 
cxtiuotiou* Tlio grt>at jurisovmsult himself scouts the popular 
a|H»li^ vUfewKl fvvr it in tho mental inferiority of the female sex, 
and a ivn^adoraUo |Hirt of his volume is taken up with descrip- 
tions of the numerous exinnUents, »«me of them displaying 
<?xtr>nwttwnr tot»auity> which tht Soman Uwy«n had devised 
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The duties of a tutor are, (1) negotia gerere, to 
cwiminister the property of his ward, and (2) atu!- 
toritatem interponere. But mulierum tutorea auctO' 
ritatem dumtaxat interponunt (Ulpian). 

The auctoritas of tutors. Up to seven a pupil 
(infans) has no intellectus, and the tutor acts alone. 
From seven to puberty, the pupil, having intellectus 
but not judicium^ may make his condition better, 
but not worse, without the authority and presence 
of the tutor. The tutor's auctoritas^ therefore, 
supplies (auget) the pupil's want of capacity to 
complete the solemnities of a legal transaction. 
Without this, a pupil cannot enter on or repu- 
diate an inheritance, apply for bonorum possessio, 
or take an inheritance ex fideicommisso^ nor can 
the authority be given after the conclusion of a 
transaction, nor by letter, nor in a matter in 
which the tutor is personally interested. In his 
€ausis ex quibtcs ohligationes mutuce nascuntur^ ut 

for enabling women to defeat the ancient rules. Led by the 
theory of Natural Law, the jurisconsults had evidently assumed 
the equality of the sexes as a principle of their code of equity. 
The restrictions which they attached were, it is to be observed, 
restrictions on the disposition of property, for which the assent 
of the woman's guardians was still formally required. Control 
of her person was apparently quite obsolete. 

"Ancient law subordinates the woman to her blood relations, 
whUe a prime phenomenon of modern jurisprudence has been 
her subordination to her husband.*' (For the history of the 
change, see Ancimt Law, p. 154). 
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in emptionUms, renditionibttSj locatianibus, con^ 
ductionibuBf mandatisj depositiSj si tutaris auctaritas 
non interveniat, ipsi quidem qui cum his corUrahunt^ 
obligantur; at inticem pvpilli non ohliganiur. (Inst 
I. 21, pr.) 

Tutors may be compelled to account for their 
pupils* property by the actio tutelce directa^ and 
they have in turn the actio tutelm contraria against 
their pupils. If a suit is instituted between tutor 
and pupil, a curator is appointed ad litem. 

Termination of tutela. Tutela is ended, 1, on 
the part of the pupil (i) by arriving at puberty, (ii) 
by death, (iii) by capitis deminutio maaima, minor 
and minima : 2, on the part of the tutor (i) by 
death, (ii) by capitis deminutio maxima or minor, 
but only minima in the case of legitima tutela,, 
(iii) by excuse or removal, (iv) by expiration of 
term or fulfilment of object. 

Curators. PupUs who are sui juris may, od 
arriving at puberty, receive curators, whose 
office begins at the age when the tutor's ceases* 
These curators are appointed by the same magis- 
trates as tutors, but their duties are confined to 
the prcpertt/ of their wards. Tutor datur persona, 
curator rei vel causae. A curator cannot be ap- 
pointed by will, but may be named by a testator, 
and confirmed by a magistrate. A curator holds 
office till the adolescent has completed his twenty* 
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fifth year imperfecta cetas), unless he obtains a 
tenia (etatis, or dispensation from the emperor. 
No one need have a curator against his will, 
except prodigals, madmen, persons of unsound 
mind, deaf, dumb, or incurably diseased (even 
after twenty-five), and pupils whose tutors are 
unfit or ill. 

Tutores and ciiratores legitimiy or appointed 'by 
inferior magistrates {sine inquisitione)^ must find 
sureties to guarantee their good faith. Not so 
testamentary tutors. 

Excuses for exemption of tutors and curators. 
1. Propter officium^ as military service, public 
•office, or a liberal profession. 2. Propter existima- 
tionis periculumy as by alleging a law-suit with 
pupil, by having deadly enmity against his father, 
by husband being appointed curator to wife, or 
by being debtor or creditor of pupil. 3. Propter 
impotentiamy as by having three such offices in 
different families, by great poverty, by illness, by 
inability to read, by being above seventy or under 
twenty-five. Also by having three children (not 
adopted) in Rome, four in Italy, and five in the 
provinces, who are alive, or have fallen in battle, 
for then "glory renders them immortal." Grand- 
children by a son are reckoned as children. A 
tutor is not obliged to become the curator of the 
. same person against his will. 
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If one of several acts alone, he is called " onera- 
nu8 ; " but he must give security to the rest 
{honorarii)y who are still responsible. 

Sow removed. At Rome, by the praetor ; in the 
provinces, by the prcesidesy or legates of the pro- 
consul. An accusation is open to all but imptibereSy 
the oflSce being suspended during the proceedings. 
A tutor who does not maintain his pupil may be 
removed. A suspected person removed for fraud 
is rendered infamous, but not for neglect A 
tutor or curator is only bound to apply the same 
care in the duties of his office which he would use 
in the management of his own affiiirs. 

See Ancient Law, pp. 160 — 162. 




The Privilege of Three Children. 

See pp. 62, 65, 128. 
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BOOK IL— OF THINGS. 

Inst. IL 1. 2. Gai. II. 1—25, 66—79- 

Hes^in the language of Roman lawyers are (1), 
Things, Persons, Acts (or Forbearances), as sub- * 
jects or objects of rights and obligations; and (2), 
Rights and Obligations themselves. (Austin.) 
They are, L In nostra patrimonioy belonging to 
individuals ; II. JExtra nostrum patrimonium : 1, 
^communes; 2, puhlicce; 3, universitatis ; and 4, 
nullius. Gains adds a summa divisio of things (a) 
divini Juris and (b) humani. 

1. Bes communes are things which are common 
to all the world, as air, running water, the sea and 
its shores. 

2. Res publiccp are things which belong to all the 
inhabitants of a particular country. 

3. Ees universitatis are the property of corpora- 
tions, as theatres and race-courses. 

4. JRes nullius are things consecrated {sacr(e)y 
inviolable (sanct(e)y as the walls and gates of a city, 
-or religioscBy as burial grounds ; also things unap- 
propriated, as unoccupied land, or wild animals. 

Res are also III. Corporalcs, or tangible (1, 
Movable ; and 2, Immovable) ; and IV. Incm'- 

F 2 
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jDoraleSj or intaDgible (a drriskm of the Stoics) ; 
V. JCanctpi, requiring sdemn forms of conTeyance^ 
as estates and houses in Itahr. mnJ senritndes^ 
slaves, and domestic animals; and TL Ifec 
mandpi, being capable of alienation by simple 
transfer. The last distinction is abolished by 
Justinian. 

Ownership {doDiwittm)* ccmsists in, 1, the Jtia 
utendi (using all the services the thing possessed 
can render) ; 2, Jus fruendi (taking its fhiits and 
jHtMlacts); 3, ahuiendi (alienating or destroying 
it) ; 4, rindicandi (recovering it tram the hands of 
another). It is L QHiritan'tim^ and IL bonitariitfn.f 

Possession is (1), natural; and (2), civiL K 
Katm^l possession is the physical detention of an 
object without the right or anunus of an owner. 2. 

* " In the Institates of Gmios and Jnstmuai, the right d pro- 
perty or dominion is not defined at alL Things aits described ; 
tJie modes of acquiring property in them are described ; serri- 
tndes are described ; bot of the right of property or dominion 
no direct description is giren* The nature of the right {ia 
respect of the power of user) is left to be inferred from the 
treatise generally." 

"The ri^t of property (or eUnninium\ pre-eminently so 
called, is a rig^t of unlimited duration ; that is to say, there is 
no person haying aoy interest in the subject subsequent to his 
own, from whom the owner may not dirert it by a total <a partial 
alienation. Let the contingent successors be who they may, 
they have no soch ri^t in the subject as the owner may not 
defeat, and as sets a restriction on his power of using the sub- 
ject" Austin, Lect. iS. 

t GaL II. 40. This distinction is abolished in the Novels. 
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Civil possession is the detention, sometimes not 
physical, of a thing acquired ex justa causa (i.e.y 
nee viy nee clam^ nee precario), and with the inten- 
tion to hold the thing detained as one's own. 
Aliud est possidere^ longe aliud in possessione esse. 
{Ulpian.) Possession may be ripened into domt- 
mum by miieapio (p. 80), on the conditions of 
jiista eausa and bona fides. Differentia inter domi- 
mum et possessionem hcec est quod dominium nihilo 
minus ejus manet qui dominus esse non vult, possessio 
<iutem recedit ut quisque eonstUuit nolle possidere. (D. 
41.2.27.) 

Dominium is acquired by individuals, I. Jure 
gentium: by 1, oceupatio ; 2, accessio\ and 3, tra- 
ditio: and Ti. Jure civili : hy 1^ mancipatio ; 2, 
in Jure cessio ; 3, traditio ; 4, usucapio and pree^ 
^criptio ; 5, adjudicatio ; and 6, lex. 

I. Jure gentium J by the Law of Nations. 1. 
Oceupatio is the appropriation of a thing which 
Jias no owner. Res nullius cedit oceupanti. Such 
xtre wild beasts, birds and fish, even when caught 
on another man's land. But if only wounded, no 
•property is acquired in them. Bees must be hived 
before they can be acquired. Peacocks, pigeons, 
and deer are naturally wild, but belong to their 
owner as long as they stray animo revertendi (i.e.y 
retain the habit of returning). Fowls and geese 
are tame creatures, and remain the property of 
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their owner, though they stray from home. Cap- 
tives and spoil taken in war belong to the captor 
till they escape. Pearls, gems, and precious- 
stones, found on the sea-shore, belong to the 
finder. 

2. Accessio is a mode of acquiring property by 
the increase or development of a thing in one's- 
possession. It is (i) natural, and (ii) industrial. 

(i) Natural accession occurs (a) by the offspring- 
of slaves or animals, (b) by the deposit of alluvial 
soil by a river, (c) by land acquired by the force of 
a river, (d) by an island rising in a river, (e) by 
the desertion of its channel by a river. 

An island rising in the sea belongs to the first 
occupant ; but rising in the middle of a river, it 
belongs equally to the riparian owners; and if 
nearer to one bank than another, to the nearest 
proprietor. An island made by a river cutting 
off a piece of land belongs to its former owner. If 
a river changes its channel, the old bed belongs 
to the riparian owners. An inundation effects no- 
change of property. 

(ii) Industrial accessions are (a) specification the 
production of a new species fi'om another's mate- 
rials or on another's property ; (b) commixtioy the- 
junction of things separable or inseparable. If the 
new species can be restored to its old materials, 
the owner of the materials is the owner of the- 
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thing made ; if not, the maker is the owner, but 
he must give satisfaction to the owner of the 
materials. So if aman makes a thing partly of 
his own materials, and partly of another's. If 
two things are mixed together with the consent of 
the owners, as wine or molten gold, whether they 
can be separated or not, the product is common 
property ; but if without consent, and separable, 
the property is distinct. A building accedes to 
the soil on which it is built, superficies solo cedit ; 
but if built by bond fide mistake on another's 
ground, the owner of the materials may claim 
them or their value, together with the cost of the 
work. A plant which has taken root accedes to 
the soil in which it is planted. So writing accedes 
to the paper on which it is written ; but a painting 
on another man's canvas belongs to the painter. 
The young of animals, if appropriated, belong to 
the usufructuary ; but the children of slaves be- 
come the property of the owner of the mother. 
Fruits belong to the land until the usufructuary 
has gathered them. Treasure found on a man's 
own ground, or by chance in a consecrated or reli- 
gious place, belong to the finder. K -found by 
chance on another man's ground, half belongs to 
the finder and half to the owner of the soil. 

3. TraditiOy or transfer. Four requisites for 
complete transfer of property : (i) the transferor 
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must be the owner, or one duly authorised by 
him; (ii) he must place the transferee in legal 
possession of the thing ; (iii) he must have the 
intentio to pass the property in it ; (iv) the trans- 
feree must have the intentio to become the owner. 
Nihil tarn conveniens eat naturali cequitati quam vo- 
liintatem domini, volentis rem suam in aUum trans-' 
ferre^ ratam haheri, (Gains, D. 41. 1. 9. 3.) 
Property is not acquired by the buyer till the 
price is paid or secured. Nunquam nuda traditio 
transfert dominium ; sed ita, si venditio^ aut aliqua 
justa causa prcecesseritj 2^^opter quam traditio seque^ 
retur, (Paul, D. 41. 1. 31 pr.) The thing trans- 
ferred must be susceptible of private ownership. 

Things abandoned (except in a storm) pass to 
^he first occupant by qiuisi traditio. 

II. Jure civilij by the Quiritarian law of Rome. 
1. Mandpatio is the transfer of a res corporalis by 
a fictitious sale with solemn forms, in the presence 
of a libripens and five Roman citizens.* 2. In 

* See Gaius I. 119 — 122. The word 'iuxum was used to 
signify any conveyance of property per ces et lihram^ with copper 
and scales. It afterwards came insensibly to denote also a con' 
tract. (Ancient Law^ p. 315. ) Festus says : Nexum est, ul ait 
Oallus jEliuSf quodcumqtie per ces et libram geritur, idqiie need 
dicitur. Nexum ces apvd dtUiquos dicebatur pecunia quoe per 
Tiexum ohligatur, Heineccius says : Jungitur sccpe ona/ndpio 
iiexics vcl traditio ncxu. Mancipium transfert dominium juris 
Quiritium : Nexu res tantum ohligatur, e.g., lU aliquis in eajus 
pignoria vel simile haheret. 
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jure cessio is a fictitious suit, in which the seller 
of a res corporalis allows it to be adjudged {addict) 
to the buyer by collusion. Ulpian thus describes 
it,. Injure cessio fit per tres personasy injure cedentisy 
vindicantisy addicentis. In jure cedit doniinus ; mi" 
dicat is cui ceditur ; addicit Prcetor. Reg. 19. 9. 
S. Traditioy or transfer, includes the forms of 
donatiOy or gift, sub corona emptioy or sale of cap- 
tives, public auction (sub hastd)^ &c. 4. Usucapioy 
mde p. 80. 5. Adjudicatio is the decision of a 
judge in a suit to divide an inheritance {familim 
€rciscendce)y or common property (communi divi- 
dundo)y or to fix the limits of property (finium re- 
yundorum). 6. Lex, Property may be acquired by 
a, special direction of the civil law, as in the case 
of a legacy. 

Vide Appendix, p. 209, and Ancient LaiCy 
chap. 8. 

OF SERVITUDES. 

Inst 11. 3—5. Gai. 11. 29—33, 86. 

A servitude is the liability of the property of 
one person to certain rights of another estate or 
person over it. A right of servitude is a right to 
enjoy in a given or definite manner a subject 
owned by another. 

Servitus is' used to mean (1) the liability, and 
(2) the right, to a servitude. 
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Servitudes are, I. Praedial, or real (prcediorumy, 
sive rerum); and, 11. Personal {peraonamm^ sive 
hominum), 

I. PreBdial servitudes are the liabilities of one 
estate or building (res serviem) to the superior 
rights of another estate or building (res dominam)y 
such superior rights residing in the owner or 
occupier of iheprcedium for the time being. Prce^ 
dium aervit prcedio* No one can acquire a praedial 
servitude unless he possesses a prmdium. Nulli 
res sua serviL A man cannot enjoy a servitude on 
his own property, for this would involve consoli-^ 
datio, or merger. Servitus servitutis esse non potest. 
There cannot be a servitude of a servitude. Thus 
a legacy of an usufruct in a right of way would be 
ineffectual. For the right of servitude being a 
fraction or modification of the right of property 
can only exist over a res corporalis. Servitudes, 
considered as liabilities, are of a passive, not an 
active nature. Servitutum non ea natura est ut 
aliquid faciat quis, . . . sed ut aliquid patiatur vel 
non faciat. (D. 8. 1. 15.) But rights of servitude 
may consist in facie^ido, in habendo, in prohibendo. 
A positive servitude consists in patiendo, a negative 

* The right is spoken of as if it resided in the inanimate 
prcedmm itself instead of its owner. ** The prcedium is erected 
into a legal or fictitious person, and is styled prcedium domU 
naiis,'^ Bo the prcedium serviens. (Austin, Lect. 50.) 
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m nonfacieiido. A positive servitude restricts the 
owner's right of exclusion and user, a negative 
servitude merely restricts his right of user. (Aus-* 
tin.) A servitude must be enjoyed civiliterj i.e., 
within reasonable limits. The owner of the res 
serviem is not bound to keep it in repair. The 
right to a servitude is indivisible. A real may be 
turned into a personal servitude. 

Praedial servitudes are, 1, rural, affecting the 
land itself, as the right of pathway (iter)y driving 
cattle or vehicles {actus)y road {via)^ or aqueduct 
{aquceductm) ; 2, urban, or attached to buildings 
raised on the soil, as (on the part of the res domi- 
nam) the right of support from a contiguous 
house (Jus oneris ferendi), of fixing a beam in a 
neighbour's wall (Jus tigni immUtendi), or (on the 
part of the res serviens) the- liability to receive 
rain-water from roof or gutter (Jus stillicidii vel 
fluminis recipiendi)j and prevention from raising a 
house too high and obstructing light and view 
(jm altius non tollendi et non offimendi luminibus vel 
prospectut). Rural servitudes are res mancipi : 
urban are res nee mancipi, 

II. Personal servitudes, or rights of servitude,, 
are those which are enjoyed immediately by a 
particular person, without being attached to an 
estate. They reside in a given person, not as 
being the owner or occupier of a given parcel of 
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land. They are servitudes in gross, or are an- 
nexed to the persons of the parties in whom they 
reside ; while real servitudes ai*e " appurtenant '* 
to lands. (Austin.) 

Jlotv servitudes acquired. * Under the old law, 
in the case of estates in Italy, by, 1, mancipatio 
(for res mancipi only) ; 2, in Jure cessio (the only 
form for urban servitudes). In the case of pro- 
vincial lands, by agreements and stipulations 
only. But when (1) and (2) disappeared, by 1, 
quasi'traditio (by the Jus prcetoriunij as there could 
be no tradifio of a res incorporalis) ; 2, will ; 3, 
mucapio and prcescriptio ; 4, agreement; 5, reser- 
vation of the servitude in a transfer of the prae- 
dium (deductio) ; 6, adjudicatio ; and 7, kx. 

How ended. 1, by destruction of res serviens or 
res dominans; 2, by merger, or consolidation of 
servitude and prcprietas in one person ; 3, by re- 
lease by the owner of res dominans ; 4, by non-user 
(ten years if owner present, twenty if absent) .•[• 

Usufructus is the right of using and enjoying 
the fruits of things belonging to others without 
destroying their substance {salvd rerum sub^ 
stantid). 

* Gaius touches upon sei*vitudes only in relation to the mode 
of their transfer. 

t By the old law viamf iter, actunif aquoBductum, qui biennio 
usus noil est, amisisse videtur. (Paul, Sent. 1. 17.) 
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Thus the usufructuary takes the wool, milk, 
and offipring of animals, the skill of a slave, or 
the produce of mines and quarries. He cannot 
cut down forest trees, except for necessary works, 
nor is he entitled to treasure found on the land, 
to the children of slaves, nor to alluvial land. 
He must keep buildings in repair, and maintain 
the numbers of the slaves and live stock. (D. 7. 

1. 9. &c.) 

Property divested of tcsufructus is called nuda 
prqprietas; but the proprietor (domimis) retains 
the Jus ahxitendi and vindicandi. He may also 
require security from the usufructuary. The usu- 
fructuary must take possession of the fruits, as 
otherwise they remain to the dominm. 

How acquired. In the time of Gains, by in 
jure cessio ; in the time of Justinian, by, 1, con- 
tract {traditioy deductiOy or pactiones et atipulationes) ; 

2, will ; 3, adjudicatio ; 4, lex. 

How ended. By, 1, the death or capitis demi- 
nutio {maxima and minor) of the usufructuary; 
2, expiration of the term ; 3, non-user according 
to the manner and during the time fixed; 4, 
merger of usufruct and property ; 5, destruction 
or transformation of the property ; 6, renunciation 
of the right. 

Usufruct applies properly only to things qti(B 
U8U non consumuntur; but there may be a quasi 
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iisufract in res fungibilesy or things which can be 
replaced in like quality and quantity. 

Usufruct, unlike personal servitudes, is suscep- 
tible of conditions and limitations, but it is 
indivisible. 

A usufructuary cannot transfer more than his 
personal rights. But if a filiusfamilias, or slave, 
■dies in the enjoyment of a usufruct, his father or 
master is entitled to it for life. 

Usus is the right to use the property of another 
(Jus utendi) without destroying its substance (jm 
nbutendi) or enjoying its produce (jus fruendi)^ 
except for necessary supplies : hence it is called 
nudm usus. Acquired and ended in the same 
way as usufruct ; but not transferable, nor divi- 
sible. 

HaUtatio is the right to live gratuitously in the 
house of another. Transferable, and not extin- 
guished by non-user, nor by capitis deminutio. 
(In these respects it differed from usus.) Justi- 
nian declares habitatio to be a servitude. This 
had been a disputed point among the older 
writers. 

Emphyteusis^ is the right to possess and enjoy 

* The name of empJiyteusis (given by tlie Emperor Zcno) ap- 
pears to have arisen from the condition originally imposed on 
the emphyteuta of planting the land, iii<p\nivuv. It was a 
right closely analogous to an estate of inheritance in copyhold. 
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the lands or buildings of another for an unlimited 
period, subject to the payment of an annual rent 
(pensio). It is alienable, but a fine of over a 50th 
of the value is payable on alienation (see p. 156). 

Jus Pignoris et hypothecs is the right of a cre- 
ditor over the property of his debtor, to secure a 
debt. Pignm applies to movables actually trans- 
ferred to the pledgee ; hypotheca only to immov- 
ables, the possession of which remains with the 
pledgor, or mortgagor, the creditor having a 
charge upon them. 

Superficies is the right granted by an owner of 
land to another to build on it, without acquiring 
the soil. It is transferable. Austin calls this a 
species of condominium^ or ownership in common, 
rather than a jus in re aliend. He also says that 
usufructmy iisusy haUtatiOy superficies^ emphyteusis^ 
and perhaps other rights which, in the language of 
the Roman law, are frequently styled servitudes, 
would be deemed (justly) by English lav^ers 
rights of property for the life of the owner, or 
rights of property more nearly approaching in 
principle to an estate in fee simple, or absolute 
property in a personal chattel. Lect. 50. 

and is supposed by some to have been the origin of feudalism. 
The praetor treated the emphyteuta as a true proprietor, whose 
rights, as a general rule, descended to his heirs, though limited 
by the original contract. See Ancient Law, p. 299 ; and Aus- 
tin, Lect 52. 
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OF USUCAPIO AND PR-a:SCRIPTIO. 

iDst. 11. 6. Gai. II. 40—61, 89; III. 80; IV. 36. 

Usiicapioy by the law of the XII Tables, was 
the acquisition of property by a bond fide use and 
uninterrupted possession extending to one year 
for movables, and two* for immovables (only 
in Italy), ne rerum dominia diutius in incerto 
essent 

PrcBscriptiOj or iongi temporis possession was the 
acquisition of immovables in the provinces by 
possession during ten years when the parties were 
present («*. ^., domiciled in the same province), and 
twenty years when absent. 

Justinian abolishes all distinction between 
the two, fixing the limit at ten or twenty years 
for immovables, and at three years for mov- 
ables. 

Conditions. 1, towd ^6^^ possession, Vfi\h. animus^ 
dominij and founded on justa causa ; f 2, continu- 
ance of uninterrupted possession for time fixed ; 

* In the case of tisiccapio po*o hcrcde and iisureceptio (Gai. 
II. 52), possession for one year was sufficient even for thos& 
things quoc solo coiitineiUur. 

+ Bona fides is the reasonable belief of the possessor that he 
has lawfully acquired the property. Possession ex justa causa 
— on a good title — is one founded on a legal act, which shows 
that the last owner had the intention of parting with his pro> 
prietary rights and transferring them to another. ** In order to 
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3, the things possessed must not be extra com- 
mercium (as things sacred, public, seized with 
violence, or stolen*). 

Long possession, which has begun to run in 
favour of a deceased person, is continued in 
favour of the heir, or honorum possessor. 

Purchasers from the fiscus of property belong- 
ing to another, may repel the owner by an exceptio 
after five years' possession. 

Gains (IL 52-58) explains tisucapio pro herede 
which is said to occur si rem hereditariam cujm 
possessionem heres nondum nactus est, aliquis pos- 
sederit. The usucapion was allowed to take 
effect after a possession for one year even in the 
case of things quce solo continentur. Gains calls 
it unreasonable {improba), and traces it to the 

have the benefit of Usucapion, it was necessary that the adverse 
possession should have begun in good faith, that is, with belief 
on the part of the possessor that he was lawfuUy acquiring the 
property ; and it was further required that the commodity 
should have been transferred to him by some mode of alienation 
which, however unequal to conferring a complete title in the 
paiiiicular case, was at least recognised by the law. In the 
case, therefore, of a mancipation, however slovenly the per- 
formance might have been, yet, if it had been carried so far as 
to involve a Tradition or Delivery, the vice of the title would 
be cured by Usucapion in two years at most." **I know of 
nothing in the practice of the Romans which testifies so strongly 
to their legal genius as the use which they made of Usucapion.*' 
Ancient Law^ p. 287. 

♦ The Lex Atinia (196 B.C.) prohibited the acquisition of 
resfuriivoB^ and the Lex Plautia (88 b.c.) of res vipossessce^ 
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anxiety of the old Romans that the family rites 
should be performed, and that creditors should be 
paid their debts as quickly as possible. It was 
called " lucrativay^ nam sciens quisqtie rem alienam 
lucrifadt. After the time of Hadrian, it took 
effect only in the case of a heres necessarius 
<p. 103). 

Gains also mentions mtireceptioy by which an 
owner could recover property which he had trans- 
ferred to another fiducicB causa by usucapion extend- 
ing only to one year even in the case of im- 
movables. Usureceptio est usu recipere quod ali- 
quando simmfuit (Heineccius.) If the property 
had been pledged to secure a debt, the money 
must have been paid before the usucapion could 
operate, unless the debtor had hired the property 
from the creditor, or obtained it precario (subject 
to recall at will). In the case of the populm 
selling property pledged to it, the owner could 
recover against the purchaser [prcediator) by a 
possession extending to two years for immov- 
ables. Hence the common saying, " ex prcediaturd 
possessiomm usiirecipV^ Usurpatio is the inter- 
ruption of usucapio. 
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OF DONATIO AND DOS. 

Inst. IL 7. Gai. II. 225. 

Donatio is a transfer of property by gift. It 
may be, 1, mortis causdy or 2, inter vivos. 

1. Donatio mortis causd must be made in con- 
templation of death, and to take effect only when 
death occurs. It may be made conditional on 
the death of a third person. It ranks with 
legacies. It is revocable at the pleasure of the 
donor, and lapses on the predecease of the donee. 

Paul SBija " {SententicBy IL 23): Mortis causa * 
donatio est qiice impendente metii mortis fity itt est 
vaktudinis, peregrinationiSy navigationis vel belli. 
Mortis causa donat qui ad bellum proficiscitur, ct 
qui navigat; ea scilicet condicione, ut si reversus 
fuerity sihi restituatur ; si periertt, penes eum re- 
maneat cui donavit. (III. 7.) 

Donatio mortis causa cessante vaktudine et secuta 
sanitate et pcenitentia etiam revocatur : morte enim 
tantummodo convalescit (it becomes valid). lb. 

2. Donatio inter vivos takes effect during the 
life of the donor, by the simple consent of the 
donee. It is revocable during the life of the 
donee, as for ingratitude, or on the unexpected 
birth of a child to the donor. If it exceeds 500 
^olidiy it must be registered by a public deed 

G 2 
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except in the case of gifts to or from the Emperory 
of money given for rebuilding a house destroyed 
by fire, or for the. release of captives. 

A donatio ante nupttas is the settlement made 
by a husband on his wife, and is conditional on a 
marriage taking effect. It belongs to the wife* 
for life, but is managed by the husband, though it 
cannot be alienated by him even with her consent 
It is brought in to meet the wife's doSy or dowry. 

A donatio propter nuptias may be made during 
marriage as an addition to this settlement on the 
wife, or to her dowry. Any gifts other than aa 
increase of the dowry or settlement are strictly 
forbidden between husband and wife, ut ne con- 
Juges ob mutinim amorem se invicem spoliarent, to 
prevent their robbing each other from mutual 
affection. Inter virum et uxorem donatio non valet^ 
nisi certia ex catisis, id est mortis cama, divortii cama 
servi manumittendi gratia. The prohibition is aa 
example of Customary Law introduced by the- 
jurists (p. 7); moribus apud nos receptum est, 8fc^ 
(D. 24. 1. 1.) Paul adds the following reason : — 
nee esset eis studium liheros potim educendi More- 
over, scepe futurum esset ut discuterentur matri-- 
monia si non donaret is qui posset^ atque ea ratione^ 
eventurum ut venalicia essent matrimonia. (D. 24.. 
1. 2.) But gifts by which the donee is not 
enriched nor the donor impoverished are al* 
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lowed. Thus necessary gifts of comfort and 
sustenance, or for repairs of buildings, trifled, 
And remuneratory presents may be made in 
Addition to those above mentioned. Paul says, 
Inter virum uxorem nee per interpodtam personam 
^donatio fieri potest^ and contemplatione donatianis 
dmaginaria venditio contrahi non potest. But gwo- 
^unque tempore contemplatione mortis inter virum et 
Aixorem donatio facta esiy morte secuta convalescit. 
Sent. Bee. 11. 23. 

The following account of Dos is taken from 
Ulpian's BegulcBy Title 6, and Paul's Sentential 
Receptee^ II. 21 : — 

1. Dos aut datur, aut dicitur, aut promittitur. 

2. Dotem dicere potest mulier qu8B nuptura 
^st, et debitor mulieris, si jussu ejus dicat ; item 
parens mulieris virilis sexts, per virilem sexum 
•cognatione junctus, velut pater, avus patemus. 
Dare, promittere dotem omnes possunt 

. 3. Dos aut profectitia dicitur, id est quam 
pater mulieris dedit; aut adventicia, id est ea 
•qu8B a quovis alio data est. 

4. Mortu& in matrimonio muliere dos a patre 
jprofecta ad patrem revertitur, quintis in singulos 
liberos in infinitum relictis penes virum. Quod 
rsi pater non sit, apud maritum remanet. 

5. Adventicia autem dos semper penes maritum 
remanet, praeterquam si is qui dedit, ut sibi 




86 DONATIO AND DOS. 

redderetur stipulatus fiiit; qu8B dos specialiter 
recepticia dicitur. 

6. Divortio facto, si quidem sui juris sit mulier, 
ipsa habet actionem, id est dotis repetitionem ; 
quod si in potestatc patris sit, pater adjuncts 
filiee persons, habet actionem rei uxorise; nee 
interest adventicia sit dos, an profectitia. 

?• Post divortium defuncta muliere, lieredi 
ejus actio non aliter datur, quam si moram in 
dote muliori reddenda maritus fecerit. 

8. Dos si pondere numero mensurfi, contineatur, 
annufi. bima trimii die (within one, two, or three- 
years) rcdditur ; nisi ut praesens reddatur, con- 
venerit Reliquae dotes statim redduntur. 

9. Retentiones ex dote fiuntaut propter liberos, 
aut propter mores, aut propter impensas, aut 
propter res donatas, aut propter res amotas 
(carried oflF by the wife). 

10. Propter liberos retentio fit, si culpa mulieris 
aut patris cujus in potestate est divortium factum 
sit: tunc enim singulorum liberorum nomine 
sext(« retinentur ex dote; non plures tamen 
quam tres (i.e., three-sixths). Sextae in reten- 
tione sunt, non in petitione. 

11. Dos quie semel functa est amplius fungi 
non potest, nisi aliud matrimonium sit. 

12. Morum nomine, graviorum quidem sexta 
retinetur; leviorum autem octava, Graviores 
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mores sunt adulteria tantum; leviores omnes 
reliqui. 

13. Mariti mores paniuntur in ea quidem dote 
qu89 a die reddi debet ita, ut propter majores 
mores preesentem dotem reddat, propter minores 
sexum mensium die (within six months). In ea 
autem qu89 preBsens reddi solet, tantum ex fructi- 
bus jubetur reddere, quantum in ilia dote quae 
triennio redditur repensatio facit. 

14. Impensarum species sunt tres : aut enim 
necessari89 dicuntur, aut utiles, aut voluptuosse. 

15. NecessarieB sunt impensae, quibus non factis 
dos deterior futura est, velut si quis ruinosas aedes 
refecerit 

16. Utiles sunt, quibus non factis quidem de- 
terior dos non fuerit, factis autem fructuosior 
effecta est, veluti si vineta et oliveta fecerit. 

17. Voluptuosae sunt, quibus neque omissis 
deterior dos fieret, neque factis fructuosior effecta 
est; quod evenit in viridiariis (shrubberies) et 
picturis similibusque rebus. 

Paul, Sententice BeceptcBy II. 21 : — 

1. Dos aut antecedit aut sequitur matrimo- 
nium, et ideo vel ante nuptias vel post nuptias 
dari potest: sed ante nuptias data earum ex- 
pectat adventum. 

2. Lege Julia de adulteriis cavetur, ne dotale 
praedium maritus invita uxore alienet. 
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Ib.j 22 :— 

1. Fructus fundi dotalis constante matrimonio 
percepti lucro mariti cedunt, etiam pro rata anni 
ejus quo factum est divortium. 

When the do8 was data^ it was deposited with 
the auspices the day before the marriage. Among 
many nations dotem mantus uxori, non uxor marito 
offerehaty e.g., apud Germanos. (Heineccius.) 

When a wife passed in manum nriy all her 
property went to her husband. In a marriage 
without conventio in manum, the wife's portion 
belongs to the husband during coverture, and he 
can, with her consent, sell or pledge her movable, 
but not her immovable property. On the wife's 
death it passes to her heirs, unless otherwise 
specified. If the husband has disposed of the 
movables he must restore an equivalent. 

OF ALIENATION. 

I 

Inst II. 8. Gai. IL 62—65 ; 80—85. 

In general the power of alienating property be- 
longs only to the owner. But (says Gains) aliquando 
acciditf ut qui dominus sit alienaudce rei potestatem 
non habeat, et qui dominus non sit alienare possit. 
Creditors, tutors, curators, and others may, in 
some cases, alienate property pledged or en- 
trusted to them. 
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A husband cannot alienate his wife's immov- 
.fible property, even with her consent ; nor can it 
be seized by his creditors, ne sexm muUehis 
fragilitas inperniciem suhstantice earum cmivertei*etnr 
(Inst. 11. 8) ; and no pupil cian alienate anything, 
although he may acquire, without the authority 
^f his tutor. 

Prodigals and madmen cannot part with their 
property. 

In the time of Gains, a woman could alienate 
a res nee nimidpi, but not a res mancipiy without 
the atcctorUas of her tutor, although she could 
receive either. But she could not release a 
•debtor by the form of acceptilatio (p. 162). The 
Lex Julia, restraining the husband's power over 
his wife's immovables, was probably limited to 
•estates in Italy. See GaL II. 63. Justinian 
•extends it to the provinces. 
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Inst. 11. 9. Gai. II. 86—96; IIL 163—167. 

Through whom, 1. Filiifamilias. All that a 

son acquires with his father's property {pecuHum 

jprofectitium) belongs to the father ; but what he 

acquires in any other way {pecuUum adientitmrn) 

belongs, to the son, though the father has the 
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nsnfirnct. A father has no right to use or enjoy 
his son's pecuUum casfrense (acquired in militaiy 
service), or quasi-castrense (acquired in civil or 
ecclesiastical functions, or by the emperor's 
bounty). 2. Slaves can acquire only for their 
masters. K a slave is in the power of one man 
in bonis, and of another ex jure Qinrifiiimy all that 
he acquires belongs to the owner in bonis, because 
he has the potestas (p. 41). (In the Novels, 
Justinian abolishes the difference between do- 
minium bonitanum and Quirifariunh) A person 
under potestas can only enter on an inheritance 
by the conmiand of his -paterfamilias for whom he 
acquires it. Possession is ako acquired through 
those in potestas, and through them usucapion 
takes effect. Possessionem adquirimus et animo et 
corpore : animo utique nostro, corpore ret nostra re} 
alieno. (Paul's Sent, Pee. V. 11.) Aslave4)wned 
by several masters acquires for all according to 
their shares, unless his contract is specially 
limited. A man having merely the usufruct of 
a slave acquires only what is gained from his 
own property or the slave's labour. This extends 
to possession and usucapion. 3. Ertraneit per- 
sonet (persons not in the jfamilid), must be duly 
authorised to act in the name and'as agents of 
the acquirer. 



WILLS. 91 



OF WILLS. (Testamenta,) 

Inst. 11. 10—18, 22. Gai. 11. 100—150, 

174_190. 

Testamentum est justa sententia voluntatis nostrce, 
de €0 quod quis post mortem suam fieri velit,^ (Modes- 
tinus, D. 28. 1. 1.) 

The forms of Wills have varied at different 
periods of Roman law. 

I. Under the solemn forms of the old law they 
were made (always orally), 1, at the half-yearly 
comitia calata^ or assembly of Patricians ; 2, in 
procinctu (on going out to battle). Uti legassit 
super pecunia tutelave siice rei, ita jus esto. (XII. 
Tables.) These forms were obsolete in the time 
of Gains. 

II. Per CBS et libraniy with copper and scales — a 
form of mancipatio or fictitious^ sale before five ^ 
witnesses and a libripens who was originally the 
heir, but in the time of Gains a stranger. (For 

a description of this ceremony, see Gai. 11. 104, 
and Ancient LaiCy p. 205.) 

* It is unnecessary to point out the falsity pf Justinian's 
definition, ^^quod testatio mentis est." Frequentissimce injure 
derivcUiones satis contortce swit, quales Stoids erant solUmieSj 
e.g., testamefiUum, quasi mentis testatio; mutuum, ex meo Jit 
tuum; peculium, quasi pusilla pecunia; divortium, quasi divcv' 
sUas merUium : agnati, quasi a patre cognati, (Heineccius.) 
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III. The praetorian law recognised wills seakd 
by seven witnesses without the solemn forms, by 
giving honorum possessio (p, 135) to the heirs inst> 
tuted. * 

IV. The imperial constitutions (after Theo- 
dosius 11.) abolishing the old emblematic cere- 
monies established a new form, derived from the 
three sources of the civil law, the praetorian law, 
and imperial constitutions (" tnpartitaj'^ of triple 
origin), which required, 1, unity of context, 2, 
the testator's signature attested by seven witnesses 
present at the same time, and 3, the seals and 
signatures of the witnesses.* 

V. Justinian adds that the name of the heir 
must be written in the will by the testator or 
witnesses. (This formality is suppressed in the 
Novels.) 

Wills may also be made orally in the presence 
of seven witnesses. 

Soldiers on service, propter nimiam tmperitiamy 
are released from formalities in expressing their 
last wishes, which need only be clear and capable 

* **Tlie New Testament thus described is the one generally 
known as the Koman Will. But it was the WiU of the Eastern 
Empire only ; and the researches of Savigny have shown that 
in Western Europe the old Mancipatory Testament, with aU its 
apparatus of conveyance, copper and scales, continued to be 
the form in use far down in the Middle Ages." Ancient Law, 
p. 214. 
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of proof. Grains says that they may make testa- 
ments quomodo velint velquomodopossint. (11. 114.)- 
But theu- informal wills are not valid for mora 
than a year after their discharge. Many persons 
debarred from becoming heirs or legatees by the 
civil law may take under a military will. (Gtei. 
11. 110.) 

No one (except soldiers) can die partly testate- 
and partly intestate. Nemo paganus partim teS' 
tatus, partim intestatus decedere potest. 

Witnesses must have the testamenti /actio with 
the testators. 

Testamenti /actio is used to mean the legal 
power (1) of making, (2) of taking under, and (3) 
of witnessing, a will. In each case the possession 
of the JUS Quiritiumy or rights of citizenship,* is 
necessary. The condition resembles the connii- 
bium which must exist between parties to a legal 
marriage. 

Who may not be witnesses. Women, slaves, 
impubereSy deaf or dumb persons, prodigals, in- 
famous and worthless persons, madmen, persons 
under the power of the testator, the instituted 
heir, or anyone in his power, his father in whose 
power he is, or his brothers under the power of 
the same father. 

* Heineccius distinguishes the jus QuirUium from the jus 
dvUeUiSf referring private rights to the former and public to the 
latter. 
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But legatees and fideicommissarii may be wit- 
nesses, without losing their rights under a 
will 

As a general rule, every Roman citizen may 
make a will. 

Those who are under power but possess cos- 
trense or quasi^castreme peculium may dispose of 
it by will in the ordinary form. In the time of 
Gains, a woman under tutela could not make a 
valid will without the auctoritas of her tutor. 

Who may not make wills. Persons under 
paternal power (ordinarily), or under puberty, 
slaves, madmen (except during lucid intervals), 
prodigals interdicted from controlling their 
affairs, deaf, dumb, or blind persons (except 
with certain forms), captives in the power of an 
«nemy, peregrini^ deportati and (formerly) Latini 
Juniani and dedititii. 

Disinherison of children. I. By the old law, a 
testator who had (1) a son in his power must 
institute him as heir, or disinherit him by name : 
otherwise the will was void, even though the son 
died in the testator's life-time.* Daughters or 
grandchildren might be disinherited by the 
general clause ceteri exheredes sunto. The omis- 
sion, however, to disinherit them did not make 

* The school of the Sabinians supported this view, but the 
Froculians were of the contrary opinion. See Introduction, p. 8. 
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the will invalid, but only gave them the right 
to share the inheritance with the instituted heirs 
in equal proportions, if siii heredes (p. 104) were 
appointed, but if extrami were instituted, to the 
amount of one half. (Gai. II. 124.) (2) Posthu- 
mous children must be instituted or disinhe- 
rited, and (3) those who became sui heredes of the 
testator after the making of the will; also (4) 
adopted children, while in the power of their 
adoptive father, but not if emancipated by him ; 
and (5) qitasi-agnati. (Gai. II. 138, see p. 100.) 

II. By the praetorian law (1) a grandson must 
be instituted or disinherited hy name; (2) the 
praetor would not overthrow a will in which a son 
had been passed over unless that son survived 
the testator ; (3) emancipated children must be 
instituted as heirs or disinherited. The praetor 
carried his rules into effect by giving the pos- 
sessio bonorum contra tahulas (an equitable pos- 
session of the property contrary to the terms of 
the will) to the persons aggrieved, leaving only 
the name of legal heirs to those instituted 
(see p. 136). 

III. By the law of Justinian, all children, and 
all descendants in the male line, of either sex, born 
or posthumous, sui heredes or emancipated, must 
be instituted heirs or disinherited by name. 
A testator must institute or disinherit by name 
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* 

a child given in adoption to an extraneusy but 
not to an ascendant But the adoptor, unless 
an ascendant, is not obliged to institute or 
disinherit the adopted child, whose rights of 
succession to his natural father remain unaltered 
by the adoption. 

A soldier on service is exempted from this 
rule ; so also a mother or maternal grandfather. 

The institution of an heir is the designation of 
one whom the testator wishes to continue his 
persona or legal personality. Without this the 
will is void. Velut caput et fundamentum intelli" 
gitur totius testamenti heredis institutio. (Gkii. IL 
229.) Gains (II. 117) gives the solemn form 
anciently required, but abolished by Constan- 
tine IL in a.d. 339. 

Who inay be instituted. A testator may insti- 
tute one or more heirs, whether free or slaves, 
and either his own slaves or those of another, 
including those over whom he has only a nuda 
proprietasy another having the usufruct, or those 
of whom he is a co-proprietor. If his own 
slave, he enfranchises him by implication;* if 
another's, the slave takes the inheritance for his 

• 

* In the time of Gaius it was necessary that the gift of free* 
dom slionld be formally declared together with the institntion, 
quia sine libertate institutio in persona ejus non constitU, (Gai. 
IL 187.) 



WILLS. 97 

master's benefit, provided that the master has 
the testamenti factio with the testator : otherwise 
the institution is void. An heir may be insti- 
tuted conditionally, but not to or from any par- 
ticular time, for in that case the rule against 
partial testacy and partial intestacy might be 
violated. An impossible or an immoral con- 
dition is considered not to have been written 
{pro 8upervacuo)y and does not invalidate the 
wiU. 

' Who may not be instituted. 1. Peregnni and 
deportcUiy and (formerly) Latini Juniani and de^ 
dititii. 2. Uncertain persons (up to the time 
of Justinian). 3. Corporate bodies and temples 
(without special exceptions), but Constantino 
allowed a church to be instituted. 4. Women 
were formerly excluded by the Lex Voconia 
(A.U.C. 585) from institution by a testator regis- 
tered at more than 100,000 asses. But they could 
take the inheritance hy fdeicommissum. (Gai. II. 
270.) 5. Parties to an incestuous marriage, or 
their offspring ; second husbands or wives when 
there has been issue of the first marriage ; and 
natural children when there has been legitimate 
issue. 6. Before Justinian unmarried persons 
(coslibes) were prevented by the Lex Julia^ and 
orbi (childless persons) lost half the inheritance 
by the Lex Papia Poppcea. (Gai. 11. 286.) 
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Division of the inheritance. Generally divided 
into 12 fractions, * called uncice (ounces), which 
are comprehended in the word a^ (pound weight) ; 
but the testator may create more or less uncice 
to make up the as: e.g.y if a testatw gives to 
A. 6 tincicBj to B. 5, and to C. 2, A. takes t%-, B. 
, -iV> Q-iid 0. tV« Several heirs take equally unless 
otherwise specified. If each has his share speci- 
fied and a residue remains unbequeathed, each 
takes of it in proportion to his share. So if the 
shares specified exceed the asj each heir suffers a 
diminution. • 

Vtilgari9 substitutio. Common substitution (sub 
institutio) is a subordinate institution of heirs in 
default of the original institution. One person 
may be substituted for several, or several for one, 
or the heirs themselves reciprocally. K one of 
several heirs does not take his share, it accrues to 
his co-heirs by \hQjiis accrescendi. 

Piipillaris substitutio. A testator having a 
child in his power, under puberty ^ may provide 

* These fractions were known by the foUowing names : — 



Unda 


• = ft 


Septunx . 


- ft 


'Sextans 


• = ft 


Bes {fnstriens) . 


= ft 


Quad/rans . 


• = ft 


Vodrans . . 


= ft 


Triens . 


• •= ft 


Dexians . 


= h 


Quinewnx . 


. = ft 


Deunx . . . 


= « 


Semis . 


• = II 


As , . 


= i 



Hence, an inheritor of the whole estate is called herea ex assc, 
of half, ex semissCf &c. 
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that in case such child should succeed him as 
heir (and die under age, and therefore unable to 
make a valid will), some one else should be the 
child's heir. This amounts to the father making 
the child's will, but he must make one for him- 
self at the same time. Duo quodammodo sunt 
testamentaj aut certe unum est testamentum diiarum 
hereditatum. (Gains.) He may also substitute to 
disinherited and posthumous children, but not to 
those whom he has emancipated. 

This suhstitutio illustrates the well-known 
anxiety of the Romans to avoid an intestacy. 
In ' order to protect the pupil from imidice on 
the part of those interested in procuring an in- 
testacy, the name of the substitute was written 
and sealed up in the concluding tablets of the 
will, which were not opened vivo filio et adhue 
impubere. 

A testator often makes a common and a pupil- 
lary substitution at the same time. 

Quasi-pupillaris suhstitutio. By the law of Jus- 
tinian a man having children or other descendants, 
of whatever sex or degree, who are insane^ may 
substitute ^* certain persons " as heirs in their 
place, although they are not under puberty. 
The testator is limited in the first instance to 
descendants of the insane, or (if none) to 
brothers and sisters. If there are neither, his 

H 2 
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choice is unrestrained. The power is given to 
any ascendant, not being limited to children 
under potestas. But on the return of reason the 
substitution is void, as in pupillary substitution 
on the arrival of the age of puberty. 

Invalidation. A will is, 1, injustumj imperfectum 
ab initio J if it does not comply with the formalities 
prescribed by law. 

2. It is ruptum by the testator (i) cancelling 
or destroying it with that intention ; (ii) making 
a new valid will (but if the second confirms 
the first, the first is regarded as a codicil) ; (iii) 
by the subsequent birth of a child passed over ; 
(iv) by the testator, after the making of the 
will, arrogating a person sui juris, or adopting a 
child in the power of his natural father, or 
acquiring manus over his wife, or receiving back 
into his potestas a son manumitted after the first 
or second mancipation. Gains (II. 140) says 
that as such quasi^agnati (being extranei at the 
time of making the will) could not have been 
instituted or disinherited in the character of sui 
heredea, it is superfluous to inquire whether they 
were named in the will or not. But this strict 
rule was afterwards relaxed, and the quasi-agna- 
tion of a person who had been instituted or dis- 
inherited did not invalidate the will. 

3. It is irritum (ineffectual) when the testator 
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suffers a capitis deminutio,* and 4, destitutum when 
the inheritance is abandoned by the heir refiising 
or being unable to accept (but valid as to legacies 
-axid fideicommissa). But though invalid at civil 
law, a will is recognised by the praetorian system 
if sealed by seven witnesses (provided that the 
testator be a Roman citizen, and sui juris, at the 
time of his death), and the instituted heir may 
obtain banorum possessio secundum tabulas (p. 136) 
from the praetor, either beneficially (cum re), if 
he can hold the inheritance against the legal 
heirs, or, if not, sine re. (Gai. II. 148.) 

5. Inofficiosum testamentum, or unduteous will. 
Children (whether under power or not, born or 
adopted by an ascendant) unjustly disinherited 
have an action de inofficioso testamento {i.e., contra 
officitim pietatisy contrary to natural affection) 
against their parents, to recover one-fourth of the 
inheritance and vice-versd. In cases where in- 
famous persons have been instituted, the right is 
extended to the brothers and sisters of the tes- 
tator, if consanguineij formerly during agnation 
only, but under Justinian durante agnatione vel 
nan. 

The querela, or action for the quarta legitime, 

* Maxima enim servum facUhat, media peregrinum^ minima 
JiUumfamilias : qiwrum nullvLs iestari poterat. Heinec. AiUiq. 
yRom, p. 439. 
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is, not given to an arrogated son disinherited by 
the arrogator, because he has already the quarta 
Antonina {vide p. 51). It can only be successfully 
employed as a last resource. It is barred by the 
fourth having been given by hereditary rights 
legacy, fideicommimm or donation$s. The fourth 
is divided proportionably among all the suc- 
cessful applicants, if more than one. If any 
portion has been given them under the will, they 
can only recover the balance of the fourth by an 
actio in supplementum legitimce. 

The right to the action is lost, 1, by death before 
showing an intention to claim it; 2, by delaying to 
claim it for five years ; 3, by directly or indirectly 
approving the will. 

Austin compares the French Ugitime^ and ob- 
serves that a similar law now obtains in pro- 
bably every country in Europe except England 
(p. 638). 

{^Changes made in the Novels. The fourth is« 
increased to half the inheritance where there are 
more than four claimants, otherwise to a third.. 
The share cannot be given by legacy or fideicom- 
missum. The claimants must have been instituted 
heirs; the proper reasons for disinherison are- 
specified, and they are to be expressed in the will 
and proved by the instituted heir. If declared 
inofficiosunip the will is only rescinded as far as 
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regards the institution of the heir, and the rest 
is good. The right is extended to uterine brothers 
and sisters.] 

See Appendix (p. '213), and Maine's Ancient 
Lazvy c. 6. 

OF H£IRS. 

Inst. II. 19; III. 1. Gai. 11. 153—173; 185—190. 

Herediias * est successio in universum Jus quod 
testator habiiit. 

Heirs are, 1, necessarily 2, sui et necessarily and 
3, extranet, 

1. Necessary heirs are slaves who are instituted 
heirs, for they cannot refuse the inheritance. 
Such heirs are generally appointed by an insolvent 

* " Inheritance was a nniversal succession occurring at a 
death. The universal successor was Hieres or Heir. He stepped 
at once into all the rights and all the duties of the dead man. 
He was instantly clothed with his entire legal person ; and I 
need scarcely add that the special character of the Hseres 
remained the same, whether he was named by a will or whether 
he took on an intestacy But the Heir was not neces- 
sarily a single person. A group of persons considered in law as 
a single unit might succeed as co-heirs to the inheritance." 
**The notion was, that though the physical person of the 
deceased had perished, his legal personality survived and 
descended unimpaired on his Heir or Co-Heirs, in whom his 

identity (so far as the law was concerned) was continued 

Unless provision was made in the will for the instant devolution 
of the testator's rights and duties on the Heir or Co-Heirs, the 
testament lost its efifect." Ancient Law, p. 181. 
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that the ignominy of a venditio bonorum may attach 
to them rather than to the memory of the tes- 
tator. They may apply to the praBtor for the 
beneficium separandi or right of separating and 
keeping untouched by the creditors of the testator 
any debt due to them from him, or any property 
acquired by them otherwise than out of the 
estate. Gaius contrasts this with the general rule 
of law as to the after-acquired property of insol- 
vents : cum ceterorum honiinum quorum bona venwrint 
pro pordone, si quid postea adqtiirunt, etiam scepius 

eornm bona veniri solent (II. 155.) See p. 142. 

Another beneficium separandi may also be given 
in case of the heir himself having debts, for the 
purpose of keeping his creditors distinct from 
those of the testator. 

2. Heredes sui et necessarii are the children or 
direct descendants of a paterfamilias^ born or 
adopted, who are in his immediate power at the 
time of his death, and become sui juris at that 
moment. 

Postumi quoque, qui, si vivo parente nati essent, in 
potestate ejus faturi forent^ sui heredes sunt. 

So a son taken prisoner in his father's lifetime 
(and therefore no longer under his power), but 
restored after his death, suus heresparenti efflcitur: 
jus enim postliminii hocfacit (see p. 43). 

Gaius mentions that a wife in manuy and a 
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•daughter-in-law in the munm of a son, being in 
the position of daughter and grand-daughter to 
the paterfamilias were considered to be his stice 
Aeredes. 

Gains, followed by Justinian, says that heirs 
are called suij quia domestid heredes sunty et vivo 
quoque parente quodammodo domini existimantur^ 
and necessariij quia omnimodo^ sive velint sive 
nolinty tarn ab intestato quam ex testamento heredes 
Jiunt Papinian refers the term sui to their 
being in the potestas of their paterfamilias. 

In succeeding to an intestate the sui become 
heirs at the moment when the inheritance is 
vacant, though they may not be aware of their 
rights, or even though they may be furiosi; 
and in the case of pupils there is no need for 
the auctoritas of the tutor. Statim morfe parentis 
quasi continuatur dominium. ' 

The preBtor, however, allows them to abstain 
from the inheritance if they wish {benefidum ab- 
8tinendi)y but they do not thereby lose the character 
of heirs. Semel heres, semper heres. No applica- 
tion is necessary for this beneficium. It was 
formerly extended to a son in causa mancipH^ 
although he was in the position of a slave, and 
therefore a necessarius heres. But if the sui 
heredes once deal with the property, they cannot 
relinquish the inheritance. 
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y. Extranet heredes axe those not in the power of 
tlio t08 tutor at the time of his death. They may 
accept or reject the inheritance (only in its inte- 
grity), but if they accept they must have testamenti 
factio with the testator at the time (i) pf his 
making tlie will, (ii) of the inheritance falling to 
tlieni, and (iii) of their entering upon it. Like 
HHi heredea who do not abstain, if they once accept 
they cannot afterwards renounce, except minors 
umlor twenty-six (perfecta (etas)y who may also 
obtain complete restitution from the praetor afber 
having refused the inheritance. Deliberandi po- 
Muiiy or liberty to consider whether they will 
accept or refuse the inheritance, is allowed to 
euinnm heraies (not less than 100 daj-s nor 
moix) thim nine months, or by special favour a 

vemO* 

('/v/k>. In the time of Gains an heir might be 
iustitutoil with cretio — a time fixed by the tes- 
tator for his acceptance or refusal. Lieo cretio 
itppeikth e<f( (^w*a crnier^ e^t qitasi decernere et con- 
cf^V«e/v, ^Gai. IL IW.) Cretto was (1) ndgtm^y 
rumiiu^ from the time when the heir knew 
hi$ ri^hts^ and was able to act oq them^ ^iOM 
ifciei poiitri^uey and {^Z) ciMUiniMy or certontm 
Jientmy iu which the time was reckoned ciHitinii- 
ouisJy JEcom the day when the r^t accrujed 
ifHuu^ Hti^^itrnti, Tim institutit>n a$m cr^wm w«s 
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abolished by the Emperors Arcadius and Honorius 
in A.D. 407. An inheritance not yet entered upon 
is said to be an hereditaa jacens. Bona vacantia are 
the property of persons dying without successors. 

By the benefidum inventarii Justinian allows 
heirs to enter on the inheritance without being 
liable for debts beyond the value of the estate, if 
they make an inventory of the property. An 
extranem may enter on the inheritance (i) by 
doing some act as heir (pro herede gerere)^ or (ii) 
by the mere intention to be heir {nudd voluntate). 
But he is immediately barred by following a 
contrary intention. By the old law, if appointed 
with cretioy he could alter such contrary intention 
within the time specified by the testator. 

The Lex Voconia (a.u.c. 585), .which prohibited 
the institution of women as heirs by any one 
returned as having 100,000 asses^ was not in 
force in the time of Justinian. 



OF LEGACIES. 

Inst. IL 20. Gai. II. 191—245. 

Legatum est donatio qucedam a defuncto legata, 
(Just) Ulpian says, Legatum est quod legis niodoj 
id est imperative relinqmtur ; nam ea quce precativo 
modo relinquuntur^ fideicommissa vocantur. 
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Legacies were formerly of four kinds, to each of 
which certeLin formulce were attached : 1, per vindi- 
cationem {Capito, Sumito, or Do, Lego) ; 2, per dam^ 
nationem (Heres mem damnas esto dare, dato, fa- 
cito)i 3, sinendi modo {Heres mens damnas esto 
sinere Lticium stimere, 8fc.) ; 4, per prmceptionem 
(Preecipito). 

Gaius explains fully the nature of these forms 
and the modes of recovering property left under 
each. 1. Per mndicationem was limited to pro- 
perty owned by the testator as dominu^ ex jure 
Qiiiritiumj both at the time of making the wUl 
and at his death, (but at the latter time only in 
the case of res fungiUles). As soon as the heir 
had entered, the property bequeathed passed at 
once to the legatee, and he could recover by a 
mndicatio or real action. The Proculians held 
that the legatee must have the intentio to accept 
before the property could pass, and in the mean* 
time it would be a res nuUiuSy as (they thought) 
in the case of a legacy given subject to a condi- 
tion, pendente conditione. 

2. Per damimtionem. This form constituted a 
mere charge against the heir, and did not pass a 
real right or jus in rem. The legatee could only 
recover, therefore, by a condictio or personal 
action. All kinds of property could be passed, 
even though belonging to another, or not yet in 
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existence (as fruits, or the young of animals). 
K the legacy were given to two or more persons 
disjunctimy each could claim the whole (or its 
value) from the heir — singulis solida res dehetur — 
which was not the case in the preceding form. 

3. Sinendi modo. In this way the testator 
charged the heir to suffer the legatee to take 
possession of the property bequeathed. The 
legatee could only recover by a condictio. The 
testator could bequeath anything belonging to 
himself or his heir at the time of his death, but 
not a res aliena. 

4. Per prceceptionem. Strictly, this kind of 
legacy was made to one of the instituted heirs, 
and could include nothing but the testator's own 
property. The Sabinians held that the legatee 
could only recover by the actio familicB erciscendce^ 
(suit to divide an inheritance), while the Procu« 
lians made the form equivalent to per vindica- 
tionem by reading the ' prce'* as superfluous. 

By the SC Neronianum (A.D. 60) it was enacted 
ut quod minm aptis verbis legatum est perinde sit 
ac si optimo jure legatum esset. So that if a 
legacy were void under one form, it was held to 
be as valid as the widest and most favourable 
form (j>er damnationem) could make it. 

Justinian abolishes these distinctions, making 
all legacies of the same nature, and placing them 
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on the same footing as Jideicommma (see next 
title). 

Necesmrium esse duximus omnia legata Jid^icom^ 
missis excequare, ut nulla sit inter ea differentia ; sed 
quod deest legatis, hoc repleatur ex natura fiddcom" 
missorum, et si quid amplius est in legatis^ per Jioc 
crescat fideioornmissorum natura. (Inst 11. 20. 3.) 

Objects and effects of legacies. All things sub- 
ject to commerce, corporeal or incorporeal, maybe 
bequeathed. A testator may leave as a legacy the 
property of another, and if the legatee can prove 
that he knew it to be so, the heir must buy the 
object for the legatee or pay him the value. If a 
testator gives as a legacy a thing pledged to a cre- 
ditor which he knew to be pledged, the heir must 
redeem it If the legatee has acquired the thing 
left to him by way of clear gain {cau^a hwrativa) 
and without burden or expense, before he is en- 
titled to it under the will, he cannot regain it or its 
value. Future products may be given as a legacy. 
K the same thing is bequeathed to two or more per- 
sons, either jointly or separately, they take equally; 
but if any fail to take, their shares go by accrual 
(Jus accrescendi)* to the rest, unless the testator 
expressly forbids it If a testator gives his own 

The rules of the jus accrescendi, as applied to legacies, 
varied at different stages in the history of the law. 1. By the 
old law, if the legacy were given 2^t vindiccUionem or per prtB' 
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property as a legacy and then sells it (withoilt 
intending to revoke the legacy), the legatee is 
entitled to it. So if a testator pledges immov- 
ables which he has given as a legacy. K a 
creditor gives a discharge to his debtor as a legacy 
(kgatufn liherationia) the heir cannot recover the 
debt from the debtor. A man may bequeath to 
his ivife her marriage portion {prcekgare dotem)<^ 
if he has received it. The regula Catoniana pro- 
vided that a legacy invalid at the time of making 
the will could never become valid, quod^ si testa^ 
menti facti tempore decemsset testator^ inutile forety 
id kgatum qiiandocunqice decesserit non mlere, 

ceptionem to more persons than one, either conjointly or sepa- 
rately, a lapsed portion {portio defidentis) accrued to tlie 
tio-legatees. In conjoint legacies per damncUionem, a portio 
defidentis lapsed to the inheritance. So in disjoint legacies, 
where the same thing was left under this form separately to 
more than one, as each co-legatee eoidd claim from the heir the 
whole gift or its value, it was the inheritance which benefited 
by a lapse. 2, By the Lex Papia Poppcea (a.d. 10), legacies 
which lapsed either by force of the civil law (in caicsd cadud), 
or by virtue of the Lex, were given (i) to co-legatees having 
children, (ii) to heirs who had children, (iii) to legatees 
generally having children, (iv) to the public treasury. The 
Lex did not apply to ascendants and descendants of the deceased, 
who enjoyed the jus antiquum, .3. Justinian abolishes the 
rules of the Lex Papia as to cacluca, and restores the principles 
of the old law of legacies per vindicatioinem, without recognising 
the distinctions made under any other form. 

* So called because the dominium of the dos remained in the 
wife, the husband taking only a life interest. The legacy would 
be more beneficial to the widow than an a4:tio de dote. 
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Qu(B definitiOj Celsns adds, in quibusdam faha est^ 
(D. 34. 7. 1.) If the legacy perishes before 
delivery without the fault of the heir, the legatee 
loses it ; otherwise, the heir is answerable. 

The enfranchisement of a slave by will does- 
not carry the gift of the peeuliunij unless ex- 
pressly bequeathed. If it is given by legacy, an 
increase or diminution happening in the Ufetime 
of the testator is at the gain or loss of the legatee ; 
but when it takes place between the death of the 
testator and the entry of the heir (the die% cedit 
in this case) the legatee gains any augmentation 
derived ex rebus peculiaribns, but if aliunde^ only i ' 
he be the slave himself an(J not an extraneus. 
When a slave has his peculium bequeathed to- 
him, he cannot demand from the heir what he 
has expended in rationes doniinicas — in the interest 
of his master. 

The expression dies cedit (the day begins) ap- 
plied to a legacy, means that the interest in it 
has vested, that the debt is owing ; dies venit (the 
day is come), that it may be demanded for pos- 
session, that the debt is payable ; the dies cedit, 
being the day of the testator's death (except in 
gifts of freedom to slaves and legacies of personal 
servitudes), and the dies venit the day of the heir's 
entry on the inheritance. The legatee takes the 
egacy just as it is on the dies cedit. 



LEGACIES. 113 

The legacy of a debt by a debtor to his ere- 

* 

ditor is valid, if it is of any advantage to the 
creditor. 

Legatum nominis is the legacy of a debt due to 
the testator. 

Legatum generis is the legacy of one thing not 
particularly specified out of a class, the choice 
resting with the legatee unless reserved to the 
heir. 

Legatum optionis is the legacy of a right to 
choose an object from among certain others. By 
the old law, if the legatee died without making 
his choice, the legacy perished with him. Justi- 
nian allows his heirs to take if he survives the 
testator. When the choice is left to more than 
one, if the legatees cannot agree, the decision is 
made by lot. 

Legatees must have testamenti /actio with the 
testator, i.e.j they must have the jus Quiritium^ 
and not be under any legal disability (as heretics). 
(See p. 93.) 

Legacies to uncertain persons (if they can be 
discovered) are valid. In the time of Gains, such 
legacies were void without a certa demonstratio. 

Formerly, a legacy to a postumus alienus {i.e.j 
one who, if bom in the life-time of the testator, 
would not have been in his power, and conse- 
quently not among his sui heredes) was void. Nor 
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could he be instituted as heir, though the prsBtor 
gave him bonorum possessio. Justinian allows 
both, nisi in utero ejus sit quce Jure nostra uxor esse 
non potest 

A testator cannot give a legacy to the slave of 
his heir (except on the condition of his being free 
when the dies cedit), but if a slave be instituted 
heir, a legacy may be given to his master, pro- 
vided that the slave has ceased to be in his power 
at the time of entering on the inheritanca 

A mistake in the nomeny prcenomeny or cognomen 
of a legatee, or a false description, or a false 
reason for giving the legacy, does not make it 
invalid. 

A legacy written in the will before the institu- 
tion of the heir, or made to take effect after the 
death of the heir ©r legatee, or given by way of 
penalty {pcence nomine) is made valid by Justinian. 
(Invalid by the old law.) 

A legacy may be revoked or transferred in the 
same will or in a codicil. Also by disposal in the 
testator's lifetime. 

See Appendix, p. 214. 
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OP THE LEX PALCIDIA. 

By the law of the XII. Tables, a testator was 
unrestricted in the disposal of his property, and 
might leave to his heir nothing but the empty 
name. The consequent abstention of heirs re- 
sulted in frequent intestacies, and legislation 
became necessary. 

1. The Lex Ftiria (b.c. 182) limited individual 
legacies or donations mortis cama to sums of 
1000 oMes. 2, By the Lex Voconia (b.c. 169) 
no single legatee could take more than the heirs 
received. 3. As both these laws were evaded by 
the multiplication of legacies, the Lex Falcidia 
{b.c. 40) provided that no testator should give 
more than thret-fourths of his property in lega- 
cies, so that one-fourth might always remain to 
the heir or heirs. 

The value of the estate is taken at the testator's 
death, and the fourth calculated after deducting 
his debts, funeral expenses, and the price of the 
manumission of his slaves. 

The heir cannot claim the benefit of the law 
unless he has made an inventory of the estate. 

The law does not apply to military testa- 
ments. 

The i^iz? was extended (1) by the 8C Pegasia^ 

num to Jideicommma ; (2) by Antoninus Pius to 

I 2 
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Jldeicommissa charged on successors ab intestate ; 
(3) by Septimius Severus to donations mortis 
causa; and (4) to gifts between husband and 
wife. 

In the Novels, Justinian allows the testator to- 
exclude the operation of the Lex by a special 
declaration. 

OF FIDEICOMMISSA. 

Inst. IL 23, 24. Gai. II. 246—289. 

Mdeicommissa are gifts in trust, 1, of the whole 
inheritance, and 2, of a particular thing. They 
are generally testamentary, but may also be made 
by an intestate on his death-bed. They were ori- 
ginally invented to enable a testator to bequeath 
property to a person with whom^ he had not the 
testamenti f actio ^ through the medium of some one 
who was capable of taking, in trust for the bene- 
ficiary (Jideicommissarius). At first the heir 
{fdiiciarius) was only bound in honour to execute 
the trust, but it was afterwards enforced by the 
consuls (under Augustus), and finally by a special 
prcetor fideicommissarius. Fideicofnmissa are not 
subject to the strict rules of the civil law as to 
legacies, and may be expressed in any language. 
All kinds of property may be passed by them to 
almost any beneficiaries irrespectively of testa-- 
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fnenti factioy and they may be simple or condi- 
•tional. 

An heir must be appointed in a will containing 
A fideicommissum. 

Gains says that when the heir has given np the 
inheritance to the fideicommissariiis^ he still re- 
mains heir, but the beneficiary stands sometimes 
Jieredis locOj sometimes legatarii. Formerly, nee 
<Iieredis loco erat nee legatarii^ Bed potius emptoriSj 
for the inheritance was sold nummo uno dim 
'causa to the beneficiary, who undertook by stipulor 
tiones emptce et venditce hereditatis to indemnify 
the heir against all losses and expenses on 
account of the inheritance, while the heir pro- 
mised to give up whatever might accrue to the 
■estate, and to allow the fideicommissarim to con- 
duct hereditaria^ actiones as his agent {procurator 
'Cr cognitor). 

By the 8C Trebellianum (A.D. 62) the fideicom- 
missarim took the place of the heir at once, with- 
out the old fiction of sale, the praetor granting 
'Utiles actiones (p. 169) to and against him, instead 
of the heir. 

If the heir was called upon to give up more 
•than three-fourths of the estate, the 8C Pega^ 
^ianum (a.d. 70), without repealing the former 
'8C^ allowed him to retain a Falcidian fourth, as 
if he took no benefit he might refuse the inherit- 
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ance, and the trust would perisk When the heir 
took a fourth, he' and the beneficiary made stipu- 
lations partis et pro parte as to sharing the bene- 
fits and burdens of the inheritance in proportiou 
to their respective interests. Thus the beneficiary 
was placed legatarii partiarii loeo, for he shared 
the inheritance with the heir. If the heir did not 
choose to take a fourth, he and the beneficiary 
made the stipulations emptce et venditce hereditatw 
above mentioned. If the heir refused the in- 
heritance, the praetor could, at the request of the 
beneficiary, order him to enter and give it up, at 
the same time granting utiles actiones to and 
against the recipient as under the 8C Trebel- 
lianum. In this case there was no need of any 
stipulations, as the heir could neither gain nor lose 
by the inheritance. Qui jussu prcetoris adit heredi-- 
tatem, omni commodo prohiheri debet. (Julian, D. 
86. 27. 14.) 

Justinian unites these two SCCmio one, under 
the name of 8C Trehellianum^ by which the heir 
retains the fourth or deducts a particular thing as- 
an equivalent, and the beneficiary stands in loco 
heredis. If the heir is requested to give up the^ 
inheritance after retaining a fourth, the actions, 
are proportionably divided between him the fidei- 
eommissarius {seinduntur actiones). So if the heir 
has to retain a part of the inheritance to supple- 
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ment a legacy worth less than a fourtll, as far as 
relates to that part. But if he deducts a particu- 
lar thing as an equivalant, the actions are trans- 
ferred to the beneficiary in solidum. 

A legacy to the heir, equal in value to not 
less than a fourth of the inheritance, is considered 
as a satisfaction of the fourth given by the new 
8C Trehellianuniy and he takes it free from in- 
cumbrance as a simple legatee. The whole resi- 
due of the inheritance, with its rights and 
obligations, is then txansferred to the beneficiary. 

A beneficiary may be charged with a further 
fideicommisstim, but may not retain a fourth like 
the heir. He may put the heir to his oath 
to say whether he has been charged with a trust 
or not. 

A person about to die intestate may charge his 
successors (whether heredes kgitimi or honorum 
possessores) with a, fideicommismm. 

Particular things may be left hjjideicommissum^ 
whether the property of the testator, the heir, a 
legatee, or any one else. Soc solum observandum 
esty says Gains, ne plus qukquam rogetur alicui 
restituere quam ipse ceperit, 

A testator may enfranchise his own slave, or 
another's, hy fideicommissum. A slave so enfran- 
chised becomes the freedman of the fiduciarim 
who manumits him ; but if enfranchised directly 
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by will, ipsius testatom Ubertusfity qui etiam Orci- 
nu8 appellatur. (See p. 39.) 

A fideicommissum is generally expressed by the 
worda pefOy rogOy volo^ mandOy or tucejidei committo. 

Gains enumerates the difference between fidei- 
commissa and legacies existing (1) before his time, 
and (2) at the period in which he wrote. 

1. Formerly (1) peregrini could take fiddconi- 
missa (up to the time of Hadrian) ; also (2) ccelibes 
and orbi (till the 8C Pegasianum, A.D. 70) ; so, too 
(3), uncertain persons and postumi alieni (till the 
time of Hadrian) ; and (4:) Jideicommissa could pro- 
bably be made poenw nomine. 

2. In the time of Gains, unlike a legacy (1) a 

« 

Jideicommissum could be given by a nod ; (2) it 
could be charged on Jieredes ah intestato ; (3) it could 
be contained in unconfirmed codicils ; (4) it could 
be charged on a legatee or a &vst fdeicommissanm ; 

(5) it could confer liberty on another man's slave ; 

(6) it could charge an heir, even in an unconfirmed 
codicil (see p. 123), to give up the whole or part of 
an inheritance ; (7) it could pass an inheritance 
to a woman contrary to the terms of the Lex 
Voconia ; (8) it could pass inheritances or legacies 
to Latini (contrary to the Lex Junia) ; (9) con- 
trary to a 8Cj it enabled a slave less than thirty 
years old to be instituted heir and enfranchised, 
and on reaching that age to claim his liberty and 
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the inheritance ; (10) it could charge an heir on the 
day of his death {<mm morkiur) to give up the in- 
heritance in whole or part to another; (11 ) it could 
be given after the death of the heir; (12) it must be 
recovered before the consul or praetor fideicommis^ 
saritcsy or governor of a province, and not by 
means of a, formula (as a legacy) ^er ordiriarium ju- 
dicium; (13) it could be recovered at Eome through- 
out the year, and not (like legacies) only on days 
appointed for legal business,* cum res aguntur; 

* In the time of Gaius there were 230 such days in the year. 

Ille NefcLstus eritj per qtiem Tria Verba (do, dico, addico) 

siTfiidur; 
Fastiis erit, per quern lege licebit agi, — Ovid, Fasti, I. 47. 

On the introductien of Christianity, the old holidays (ferioe) 
were superseded by the Sunday and Christian festivals. A con- 
stitution of Valentinian II., Theodosius I., and Arcadius, in 
A.D. 389 (the era of the formal extinction of paganism), while 
declaring all days to be jurididf directs two months to be ob- 
served as holidays in summer and autumn, also Sundays, the 
foundation-days of Rome and Constantinople, the first of Jan- 
uary, and a week at each of the festivals of Christmas, Epiphany, 
and Easter. From a constitution of Theodosius I., it appears 
that the harvest and vintage vacations extended from the 8th of 
July to the Ist of August and from the 10th of September to 
the 15th of October. Another constitution orders all criminal 
proceedings to be suspended during Lent (Cod. 3. 12. 2. and 7). 
In England, it was directed by Edward the Confessor **that 
from advent to the octave of the epiphany, from the ascension 
to the octave of pentecost, and from three in the afternoon of all 
Saturdays till Monday morning, the p^ce of God and of holy 
church shall be kept throughout all the kingdom.'* ** And so 
extravagant," says Blackstone, *'was aftei-wards the regard that 
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(14) it carried interest and accumulations in case 
of delay; (15) it was valid though written in 
Greek ; (16) fideicommiasi nomine semper in simphim 
persecutio est, but in a legacy per damnationeni an 
action lay against the heir for double; (17) qmd 
qtcisque ex fideicommisso plus debito per errorem sol^ 
verity repetere potest^ but not so in a legacy per 
damnationeniy nor when a legacy has been paid 
which is not due; (18) althovLgli fideicommissa were 
generally of much wider scope than legacies, a 
tutor could be appointed by the latter, but not 
by the former. 

As abeady stated, Justinian places legacies on 
an equality with fideicommissa (Inst. II. 20. 3.), 
but the distinction as to the gift of liberty to 
the slave of another (5) remains in force. 

See Appendix, p. 215. 

was paid to these holy times, that in the reign of king Edward I. 
(tiU the Stat, of Westminster 1) no secular plea could be held^ 
nor any man sworn on the evangelists, in the times of advent, 
lent, pentecost, harvest and vintage, the days of the great 
litanies, and all solemn festivals." The portions of time not 
included in these prohibited seasons produced the fourfold divi- 
sion of Hilary, Easter, Trinity, and Michaelmas Terms. These 
periods have since been regulated by several Acts of Parliament, 
and the Easter and Trinity Terms no longer depend upon the 
movable feasts from which they take their name and origin. 
See Blackstone, vol. III. p. 275. 
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OF CODICILS. 

Inst. 11. 25. Gai. II. 270, 273. 

Codicils were not in use before Augustus. They 
were invented by the jurists. If unattached to a 
will, they are directions to the heredes ah intestato. 
If confirmed by subsequent will, they are con- 
sidered to form part of it. If subsequent to the 
will, they need not be confirmed. They may 
create fideicommissa without a will. Their number 
is unlimited, but whether verbal or in writing, 
they must be made uno contextu, and before five 
witnesses, who must sign them if written. They 
need not be written or signed by the testator. 

An heir can neither be instituted nor disin- 
herited, nor can an institution be revoked, nor 
substitution made, by codicils (even though con- 
firmed by will) except through a Jideicommissum. 



OF INTESTATE SUCCESSION. 

Inst. III. 1—6. Gai. III. 1—24. 

An intestate is one who dies without a will, or 
who leaves a will which is revoked, invalid, or 
abandoned by the heir. 

By the law of the XII. Tables the inheritance 
of an intestate devolved on, 1, his sui heredesy 
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2, the agtiatij and 3, the gentiles* (afterwards of 
the cognatij by praBtorian law). 

1. Sui hered£s (vide p. 104). The sui called to 
the inheritance are those who are in the immediate 
power of the deceased at the time of his death, 
and who become sui Juris at that moment. There- 
fore, if the intestate has a son and a grandson 
by that son both in his power, the son succeeds, 
and not the grandson. Those permitted to rank 
with the sui are not necessarii heredes. Among sui 
Jieredes inheritances are divided per stirpes (by re- 
presentation), and not per capita (in equal shares 
to all in their own right), as among agnati and 
cognati^ so that grandchildren take the share of 
their deceased parent, and the nearer in degree do 
not exclude the more remote. 

The prcetorian law. Although emancipated 
children cannot be sui heredes, the praetor naturali 

* The gentiles were **the collective members of the dead 
man's gens or House. The house was a fictitious extension of 
the family, consisting of all Roman Patrician citizens who bore 
the same name, and who, on the ground of bearing the same 
name, were supposed to be descended from a common ancestor. 
Now the Patrician Assembly, called the Comitia Curiatay was 
<a Legislature in which gentes or Houses were exclusively repre- 
sented. It was a representative assembly of the Roman people, 
constituted on the assumption that the constituent unit of the 
state was the Oensy (Aivdent Law, p. 200.) Plchs gentem rum 
habet. Cicero says, Gentiles sunt qui inter se eodem nomine sunt, 
qui db ingenuis oriundif quorum TJiajontm* iiemo servUtUem 
verviiif qui capite non ncnt deminuti. 
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(Bquitate mottts gives them the possessio bonorum 
unde liberi fp. 136) for their share of the inherit- 
ance. But they must bring into the inheritance 
all the property they possessed at the time of the 
father's death {collatio banorum)^ because if they 
had remained in the family they would have 
acquired it for him. Besides emancipated chil- 
dren, if they themselves are dead, then* children 
conceived after the emancipation have the passes^ 
810 bonorum. 

When a will does not expressly 'disinherit a 
8UU8 hereSy or one who has been raised to that 
rank, the praetor gives him po88e88io bonorum contra 
tabulasj the same rules applying as to emancipated 
children. 

Formerly an adopted son who remained in his 
adoptive family lost his right of succession to his 
natural father, but became a suits heres of hiff 
adoptive father. • If emancipated by his adoptive 
father in the lifetime of his natural father^ 
the praetor gave him the succession to his 
natural father, but he lost all claims as a suua 
heres on his adoptive father. If he left his adop* 
tive family after his natural father's death, he 
lost all claims on either father, except to bonorum 
possessio as a cognatus of his natural father in 
default of sui heredes and agnati. 

By a constitution of Justinian, children adopted 
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by an extraneus do not lose their right of succeed- 
ing to tiie inheritance of their natural father as 
^ui hered£8, while they gain the right of succeed- 
ing ab inteatato to their adoptive father. But an 
adoptive father is in no way bound to institute or 
disinherit an adopted son. This does not apply 
to children adopted by an ascendant (adoptio 
plena). 

Formerly grandchildren by a daughter were not 
allowed to rank as mi heredes, but by imperial 
constitutions they could succeed to two-thirds of 
their mother's share, if there were other sui 
heredes, and to three-fourths if there were only 
agnati to come in with the mother. Justinian 
allows them to take the whole of her share. They 
are, however, necessarily extranet heredes. 

2. Legitima agnatorum hereditas. In default of 
sui heredes and those who rank with them the law 
calls the nearest agnatic or kgiiimce personce, i.e.j 
relatives (both male and female), by unbroken 
male descent from a common ancestor, and mem- 
bers of the same civil family (p. 58). By the 
law of the XII Tables only the nearest agnate or 
degree of agnates' could succeed before the gentiles: 
so that if the nearest agnates refused the inherit- 
ance or died before entering, the succession passing 
over the remaining agnates devolved on the gentiles. 
But Justinian allows all the agnati of whatever 
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•degree according to proximity to take before the 
cognatiy the nearest degree excluding the more 
remote. Gains remarks that in his time the praB- 
torian law had corrected this and other inequali- 
ties of the civil law by calling to the inheritance 
'Omnes qui legitimojure deficiuntur. This illustrates 
the levelling character of Roman equity. (See 
Anc. Law, p. 58.) 

The XII Tables made no distinction between 
male and female agnatic but the respoma pruden- 
tuniy which formed the media jurisprudentia prior 
to the imperial constitutions, suhtilitate quadam 
excogitatd expressly excluded women beyond the 
degree of sisters (consanguineee or germance) from 
the succession of agnatL* The praetors gave them 
bonorum possessio unde cognati if there were no 
4ignatiy but Justinian restores the law of the XII 
Tables. 

Agnatio was destroyed by capitis deminutio. 
Therefore emancipated children lost the rights of 
agnation. But the Emperor Anastasius (503 a.d.) 
allowed emancipated brothers and sisters to suc- 
ceed as agnates to one half of their natural share. 
Justinian gives them their ^hole share, and 
admits their children, together with uterine 
brothers and sisters and their children. But the 

* Idf jure civili, Voconiond raiione videtur ejfectum (Paul.) 
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« 

inheritance is divided per capita, and not per 
stirpes (as among siii heredes), so that if the intes- 
tate leaves a brother or sister, and they accept the 
inheritance, the more remote degrees are ex 
eluded. 

The time for ascertaining the nearest agnaU is at 
the death of the intestate ; or if the deceased has 
made a will, as soon as it is certain 'that there 
will be no testamentary heir. 

An ascendant who has emancipated a descendant 
may succeed to his property under an implied 
fiduciary contract next after the brothers and 
sisters of the deceased. 

Oermani are children by the same father and 
mother, consanguinei by the same father but not 
the same mother, uterini by the same mother but 
not the same father. Consanguineus is often used 
as equivalent to germanm. 

By the old law there was no succession between 
mother and child, but the praetor gave them 
bofiorum possessio unde cognati (p. 136). 

The 8C TertuUianum (158 a.d.) permitted a 
mother who had threie children (if a freedwoman, 
four) to succeed in the rank of agnati to her son or 
daughter dying mthout isaiiey though not to any 
further descendants. But she was excluded by any 
brothers {consanguinei) of her deceased child ; or 
if there were no brothers, but sisters, by the same 
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father, she took an equal half with them. The 
/w8 trium liheronim only availed as an excuse from 
serving the office of tutor (p. 65) and other 
duties, if the children were alive or had died in 
war {qui pro repuhlica ceciderunty in perpetuum^ per 
gloriamy vivere intelliguntur). One of the penalties 
of celibacy imposed by the Lex Papia Poppcea was 
the inability to take under a will, so in order 
to enable their temples to receive legacies, the 
Gods themselves, and even the Vestal Virgins, 
.had the honour of three children ascribed to 
them. The privilege was also sold by the em- 
perors. Paul says : Jns liheronim mater habety 
qtice tres liberos aut hahety aut habuity aut neque 
habet neque habuit Habet cut supersunt Habuit 
quce amisit Neque habet neque habuity quce bene- 
ficio principis jus liberorum consecuta est. {Sent. 
IV. 9.) But it was not necessary for this pur- 
pose that the children should be surviving. 

Justinian allows a mother to succeed irrespec- 
tively of the number of her children. If there are 
sisters only of deceased, the mother takes half and 
the sisters the other. half. If there are brothers 
only, or both brothers and sisters (whether consan- 
guinei or uterim)y the mother takes equally with 
them per capita. The right does not extend to 
the grandmother. In the case of children dying 
impuberesy a mother might lose her succession by 
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having neglected to obtain a tutor for them during 
the space of a year. The SC applies to illegiti- 
mate children. 

The SC Orphitianum (178 a.d.) permits chil- 
dren to succeed to their mothers dying intestate. 
They are preferred to the consanguineij or agnati in 
the second degree (t.^., brothers and sisters natural 

or adopted), or to any more remote agnati 

■ 

Imperial constitutions extend this right to 
grandchildren. It is lost by capitis deminutio 
maxima and m^inor, but not minima. This SC 
also applies to illegitimate children. 

Accrual, When there are several heredes legi- 
timi, and any fail to take their shares, such shares 
accrue to those who accept the inheritance ; and 
if any who have entered die before the accrual, 
then to their heirs. But by a constitution of 
Justinian the share of an heir who dies while 
exercising the Jus delihera'ndi passes to his own 
heirs, and does not accrue. 

3. Cognatorum successio. In default of sui 
heredes, agnatic and those permitted to rank with 
either, the praetor calls the nearest cognati to 
succeed (instead of the gentiles of the XII 
Tables). 

Cognati include all blood relations, male or 
female, descended from two legally married per- 
sons. 
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In thk third order the pr»tor admits, 1, agnati 
who have lost the right of agnation by a capitis 
deminutio minima; propter cequitatem readndit 
eorum capitis demimitionem prcetor (Paul) ; 2, per- 
sons related collaterally only by the female line ; 
3, children in an adoptive family to the inherit- 
ance of their natural parents (see p. 51) ; 4, a 
mother to her children, and children to their 
mother ; 6, female agnates beyond the degree of 
'Consanguinece* (Gai. III. 29) ; and 6, illegitimate 
children. 

The changes of Justinian already noticed em- 
bodied much of the prastorian dispensation. The 
•succession of cognuti is limited to the sixth 
degree (except children of a second cousin in the 
seventh), while agnati may succeed beyond the 
tenth. 

For calculating the degrees of collateral rela- 
tionship, vide sup, p. 46. 

Servilis cognatio was not recognised by the old 
law. But Justinian allows the offspring of a free 
parent and a slave, when both the slave parent and 
the children are enfranchised, to succeed to their 
parents, and bar the right of the patron {patron- 
-atm jure in hac parte sopito). Such children can 
also succeed to each other, ad similitudinem eorum 

* Feminoe ad hercditates legitimas ultra Cfmsanguineas sicC' 
4X8siones rum admittuntur. (Paul, Sent, Rec. IV. 8). See p. 127. 

K 2 



132 ' THE SUCCESSION OF LIBERTI. 

qui exjustis nuptiis procreati sunt, whether all born 
slaves or some free and others slaves, and whether 
born of the same father and mother, or only of the 
same father or the same mother. 

For the changes made in the Novels, seep. 188. 

The Eoman law of Testamentary and Intestate 
succession is the model of almost all European 
law on those subjects. The English law of Wills 
differs from the Roman, but the Statute of Dis- 
tributions is borrowed from the 118th and 127tb 
Novels of Justinian. 

See Appendix, p. 211; and Ancient Law, c. 7. 
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Inst. III. 7, 8. Gai. III. 39—76. 

1. By the law of the XII Tables, a freedman 
might omit his patron in his wiU ; a freedwoman 
could not make a will. without the auctoritaa of 
her patron, who was her tutor legitimm. If a 
freedman died intestate, the patron succeeded after 
the 8ui heredea (who might be gained by adop- 
tion). A freedwoman could have no sui heredea. 

2. By the praetorian law, if a freedman had 
children bom in marriage (whether in his power 
or not at the time of his death), and instituted 
them as heirs in his w:ill, the patron was ex- 
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eluded. So if they were omitted, and obtained 
bonorum possesm contra tahulas ; but not if disin- 
herited, nam exheredati nullo modo repellebant 
patronum. If he had no naturales liberty he 
must leave to his patronus (but not to a patrona)j 
one half of his property. If he died intestate, 
his 8ui heredesj if gained only by adoption or 
marriage in manuy did not exclude the patron. 
The praBtorian law did not alter the position of 
the liherta, 

3. By the Lex Papia Poppma (a.d. 10) in- 
creased rights were given to patroni in the case of 
rich Ubertiy whether dying testate or intestate, 
who left less than three children. If the freed- 
man left 100,000 sesterces and two children, the 
patron took a third ; if only one child, a half. A 
iiberta yfho left four children was freed from the 
tut'ela of her patron ; but if she made a will, he 
was entitled to a pars virilis or proportional share, 
according to the number of children that survived 
her. If she died intestate, the patron took the 
whole until the SC Orphitianum (p. 130), which 
excluded him in favour of her children. 

If the patron died before the freedman, 1, by 
the law of the XII Tables, the patron's children 
and grandchildren ex filio of either sex succeeded 
to his right 2. The praetorian law excluded the 
females. 3. For the provisions of the Lex Papia 
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Poppcea, see Gai. III. 45 — 54 ; and for the suc- 
cession of patrons to Latini Juniani and deditidiy. 
see Gai. III. 55 — 70, and Inst. III. 7. 4. 

4. In the time of Justinian the following changes- 
appear : — The distinction between dvea and Latiniy 
patrani and patronee, liherti and libertcBy is abo- 
lished ; if the freedman dies intestate, his children 
succeed first (see senilis cognatioy p^ 181); in 
default of children, the patron and his descen- 
dants ; and in default of these, the* collaterals of 
the patron to the fifth degree. If the freedman 
has children, or leaves less than 100 aurei (one 
aureus being=1000 sesterces), he may make what 
will he pleases ; if no children, or if more than 
100 aurei J he must leave his patron one- third, or 
the preBtor will give it contra tabular Pene enim 
consonantia jura ingemiitatis et libertinitatie in suC'- 
cessionibus fecimus, (Inst. III. 7. 8.) 

Assignatio libertorum. If a freedman dies with- 
out children after the decease of his patron, his 
property devolves on all the children or descen- 
dants of the patron who are in the same degree. 
But the patron may assign a freedman or freed- 
woman to any one of his children of either sex, 
who will exclude the others. The right, how- 
ever, is limited to a patron who has at least two 
children in his power, and he can only assign to 
^ who are under his potestas. 
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The assignment may be made in any terms 
either with or without a will or codicil, and even 
by a nod. It may be as easily revoked, etiam 
niidd voluntate. 



OF BONORUM POSSESSIO. 

Inst. III. 9. Gai. III. 25—38. 

Bonorum possessio is the succession to the ag- 
gregate of rights (universUas rerum) both of tes- 
tators and intestates given by the praetorian law 
to persons who have not the character of heirs by 
the strict terms of the civil law. Ulpian defines 
it as the/ws persequendi retinendique patrimonii sive 
rei quce cujusque cum moritiir fuit. The praetor's 
action takes place confirmandi vel suppkndi vel 
emendandi veteris Juris gratid. He cannot give 
immediate dominium Quiritariumy but only boni- 
tarium, or equitable ownership,* nor can he admit 
anyone expressly excluded by the law. He some- 

* But this daminium honitarium may be ripened into Quiri- 
iariicm, or complete legal ownership, by the operation of ilsu- 
capio (p. 80). **The principal qualities of Roman property 
were incommunicable except through processes which were sup- 
posed to be co-eval with the origin of the Civil Law. The 
prsetor therefore could not confer an Inheritance on any body. 
He could not place the Heir or Co-heirs in that Vfery relation in 
which the Testator had himself stood to his own rights and 
obligations. All he could do was to confer on the person desig- 
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times confirms the law hy giving possessio secundum 
tabulae (according to the terms of the faulty will), 
and also .calls sui heredes, agtiati, and cognati to 
HiQ 2^08sessio ah intestato. The praetor cannot make 
a legal heir, but only a honorum possessor, and he 
grants the possessio to many orders of persons 
from the wish that no one should die without a 
successor : in the case of testators, 1, contra 
tabulasy to children passed over in the will; 2, 
secundum tabulas, to the legally instituted heir, 
though the will is informal : in the case of in- 
testates, ly possessio unde liberie to sui heredeSy and 
those admitted to their rank, as emancipated 
children ; 2, unde legiti/nij to the legal heirs ; 3, 
unde decern personce, to the ten persons preferred 
to a manumissor exiraneus (p. 53) ; 4, unde cog- 
naiiy to the nearest cognati (see p. 130) ; 5, turn 
quern ex famiUay to the nearest member of the 
famQy of the patron ; 6, unde patron us patronate^ 
to the patron or patroness, their children and 
ascendants : 7, unde rir et uxor, reciprocal rights 
of succession to a husband and wife, when the 
latter has not passed in manum riri; 8, uHde 
cognati nuxnumis^ris, to the cognati of the wunm^ 

Mtted 2s Ueir ih» pcmet&cal en^^ormeiic oi tba pfo fw i ij be- 
qoMtlMd^ ani to ^re dte lores of kg^ act^ixtttutce to bis 
f^pEMHtsoft^Tbscatof^^deb&k'' Ameumi Ijav^ ^ 21L Apmd 

^ ' at <£}^titttt3A. IL 10. See pw tf& 
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misaor. In default of all these, the possessio goes 
to the fiseus or imperial treasury as the ultimus 
heres, 

Justinian abolishes the 3rd, 5th, 6th, and 8th, 
because he allowed parents who have emancipated 
their children to succeed to them by an implied 
fiduciary contract (p. 58), and because the suc- 
cessions of libertini and ingemii are now the same, 
except that those of the former are limited to the 
fifth degree. But he adds another honorum po8^ 
sessioy called uti ex legihus, viz,, to those to whom 
it is given ex novo jure by any law, SO, or consti- 
tution, either in the case of testates or intestates. 
The praBtor does not make it a settled rule, but 
uses it as a last and extraordinary resource, 
according to the exigencies of the case. 

Bonorum possessio is said to be (1) edictalis, 
when the case falls under the general and formal 
orders of the Edict ; and (2) decretalis, when only 
accorded after special consideration and under 
peculiar circumstances, perhaps with conditions 
and restrictions. 

Gains says that bonorum possessio might be 
given either (1) cum re^ i.e,y beneficially, or (2) 
sine re; (1) cum re^ if the possessor is assured of 
holding the bona with undisturbed possession 
against the legal heirs {si nemo sit alius Jure civili 
heres, ipsi retinere hereditatem possunt) ; (2) sine re^ 
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if he is exposed to dispossession by the heirs at 
civn law. Com. U. 148, 149, and UL 35. 

In the time of Justinian it was probably never 
given sine re. Cum paulatim tarn ex usu hominum 
qtutm ex coustituiionum emendatumtbuSy ccepU in 
imam comonantiam jus civile et prtstorium jungu 
(Inst. II. 10. 3.) ^ 

Parents and children must demand ihe possessio 
within one year, all other persons within 100 dies 
utiles, i,e.j after they are aware of their rights 
otherwise those next in succession become en- 
titled. Imperial constitutions allowed a mere 
expression of the wish to succeed to take the 
place of a formal demand. 

[The system of intestate succession is com- 
pletely changed by the 118th and 127th Novels 
(543 and 547 A.D.). The distinction between 
hereditas and bonorum passessio, agnoH and cognati, 
males and females, is abolished. New order of 
succession: 1, descendants (emancipated or not, 
natural or adoptive, and whether descended 
through males or females), taking per capita in 
the first degree, and per stirpes in the second; 
2, ascendants (the nearest excluding the more 
remote, and the paternal and maternal line each 
taking half}. If there are no brothers or sisters 
of deceased of the whole blood, the ascendants 
take per siiipes; if there are, they take equally 
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with the nearest ascendants per capita; 3, if 
there are neither descendants nor ascendants, 
then brothers and sisters of the whole blood, and 
in default of these, of the half blood. By the 
127th Novel, children, but not grandchildren, 
of a deceased brother or sister, are admitted to 
represent their parent. 4. In default of brothers 
and sisters and their children, the nearest relation 
or degree of relations succeed {per capita, if more 
than one in same degree). In consequence of 
these changes, the tutela legitima {vide p. 58) falls 
to the nearest male relative of the deceased in- 
stead of the agnati,'\ 
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Inst. III. 10—12. Gai. III. 77—87. * 

Acquisitio per arrogationem. In the time of 
Gains, if a person gave himself in arrogation, all 
his property was acquired by the arrogator, except 
those things which were lost by the capitis demi- 
nutio (as usufruct, the right to the services of 
freedmen, &c.). By Justinian's law, if a pater- 
familias gives himself in arrogation only, the 
usufruct of his property which is gained extrinsecus 
passes to the arrogator, who also succeeds to his 
rights of action for debt. But the arrogator is 
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not liable for the son's debts, though he may be 
sued in his name by a utilis actio (p. 169) ; and if 
he does not defend him, the creditors may sell 
the son's property. In Justinian's time, use and 
usufruct were no longer lost by a change of status 
familice. 

Addictio honorum lihertatis catisd. By a consti- 
tution of Marcus Aurelius, if an inheritance is 
successively refused by the heredes ex testamentOy 
the heredes ah intestatOy and the fiscus^ and the tes- 
tator has enfranchised slaves by his will, they 
may apply to have the property adjudged to them, 
instead of being sold by the creditors, in order to 
carry out the terms of the wiU, security being 
given for the full payment of the debts. So also 
if a master dies intestate, having enfranchised his 
slaves, when it is certain that no one will accept 
the inheritance. 

If an heir who has renounced or abstained from 
the inheritance is restitiitm in integrum after the 
addictio has taken place, the slaves do not thereby 
lose the liberty which they have once gained. 

The addictio may also be given to slaves enfran- 
chised inter vivos or mortis causd to prevent de- 
frauded creditors from applying to have the manu- 
missio set aside under the Lex ^lia Sehtia. 

The addictio was afterwards extended to an ex- 
iraneus (i.e, other than the slaves enfranchised), 
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and Justinian allows it to take place even after 
the property of the deceased has been sold by 
creditors, intra annale tamen tempm. The creditors 
may also accept a dividend instead of taking 
security for full payment of the debts. 

In the first Novel Justinian provides that if any 
instituted heir fail to carry out the dispositions of 
the will, the beneficiaries, or the heirs ab intes- 
tatOy or even tloiefiscm may take his place, having 
first given security. 

Bonorum emptio per venditionem. Gains describes 
this form of succession per universitatem, but it 
disappeared with the ordinaria Judicia (p. 175) more 
than 200 years before Justinian. It was a prae- 
torian extension of the bonorum sectio of the civil 
law which gave the purchaser of an insolvent's 
estate sold by public auction, a legal succession 
(as of an heir) to all his rights {in universum Jus). 
In bonorum venditio the goods sold might be (1), 
vivorum ; and (2), mortuorum. 1, vivorum^ in the 
case of fraudulent or absent insolvents, or of one 
who had made a voluntary surrender of his estate 
{cesm bonorum ex lege Julia)* y or of a judgment 
debtor against whom the allotted time had run. 



* It appears from the Theodosian Code that honorum cessia 
was confined by the Lex Julia to Roman citizens, but that it 
was extended to the provinces before the time of Diocletian. 
C, TJieod. Tit. Qici b<yn, ex, L. Jxd, ced, posmnt, Laws 
1 and 4. 
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2, mortuonim^ in the case of those who have no 
heirs, bonorum possessoresj or any other legal suc- 
cessors. The praetor gave the creditors possession 
of the property for thirty days in the first case and 
fifteen in the second, at the end of which a magister 
was appointed from among them to sell the estate 
in one lot after advertisement {proscription and in- 
tervals of thirty and twenty days respectively. The 
bonorum emptor then stepped into the univermm 
jus of the debtor or deceased, but (like a haiiorum 
possessor) as he had only a praetorian title, his pro- 
perty was in bonis or bonitariumy but could be 
ripened into dominium Quiritarium by usucapion. 

In Justinian's time, the property of insolvent 
debtors, instead of being sold in one lot, was dis-* 
posed of in single or separate objects (distractio bono- 
rum)y the creditors dealing with them prout utile 
eis visum fuerit Under this system the creditors 
had no claim on property acquired after the bank- 
ruptcy as they had in the time of Guius (p. 104). 

By the 8C Claudianum if a free woman co- 
habited with a slave against the consent of his 
master, she lost both her property and her liberty 
to the master of the slave on account of her dis- 
grace. K it was done with the master's know- 
ledge, she did not become his slave, but was 
considered to be libertince conditionis, (Gta-i. I. 84, 
91, 160.) Justinian abolishes this as being a 
miserabilis per universitatem acquisition 
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BOOK IIL— OF OBLIGATIONS. 

EX CONTRACTU AND QUASI EX CONTRACTU. 

Inst. in. 13—29. Gai. IIL 88—181. 

Obligatio est Juris vinculum'^ quo necessitate astrin- 
{jirnur alicujus solvendce rei secundum nostrce dvitatis 
jura. 

Obligations are I. Civil; and 11. Praetorian; 
according to the origin of the action which sup- 
ports them. 

They arise, I. Ex contractu; II. Quasi ex con- 
tractu ; IIL Ex delicto ; and IV. Quasi ex delicto. 
Gains does not make the divisions IL and IV., but 
he adverts to g'Mosi-contracts (IIL 91). 

A nudum pactum is a convention or agreement, 
unclothed with an obligation, or any rights of 
action. Quum nulla subest causa propter convene 
tionem hie constat non posse comtitui obligatlonem. 
(D. 2. ,14. 7.) 

* ** The image of a viiiculum juris colours and pervades every 
part of the Roman law of Contract and Delict. The law bound 
the parties together, and the cltain could only be undone by the 
process called soltUio, an expression still figurative, to which 
our word 'payment' is only occasionally and incidentally equi- 
valent." ATicicTit LaWf p. 324. 
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An obligation is a right availing against a single 
individual or a group. Obligationum enim sub- 
stantia non in eo consistit ut aliqiiid nostrum faciatj 
sed ut alium nobis obstringat ad dandum aliqutdj vel 
faciendum^ vel prcestandum. As a/ws ad rem {acqui- 
rendam)j or in personam, it is distinguished from 
^'us in rem, or proprietary right availing against all 
the world. 

Obligations ex contractu^ or contracts, are pacts 
to which legal obligations are attached.* They 
are I. Innominate (all made re), without par- 
ticular names {Do ut des. Facto ut facias)^ and pro- 
tected only by a general action, called in factum 
prcBscriptis verbis, which can be accommodated to 
any form of contract; and 11. Nominate, with 
characteristic names and special actions attached. 

I. Innominate contracts are such as permutatio 
or exchange, precarium or occupancy at will, tra^s- 
actio or compromise. 

* For a most important account of the history of Contract, 
see Ancient Law, pp. 314-338. 1. First came the solemn 
Tvexwm, or transaction effected per ces et libram, contract being^ 
at this time practically undistingiiishable from mancipation or 
conveyance. 2. The second stage embraced the period of the 
four classes of nominate contracts growing up in historical order 
— Verbal, Literal, Real, and Consensual — ^when the old solem- 
nities gradually disappeared. 3. In the last stage the prsetor 
granted equitable actions upon Pacts or Conventions which had 
never been matured into contracts by ohligatio, provided that 
they were based on a consideration (causa). These were called 
" Pwetorian Pacts." (Cf. the History of Wills.) 




NOMINATE CONTRACTS. 145 

11. Nominate contracts are made 1, re; 2j 
verbis; i^ Uteris; and 4, cow«ensw. (In historical 
order the contracts verbis and Uteris come be- 
fore re). 

1. Real contracts {re) include all innominate 
contracts and four nominate : (i) mutuumy (ii) com- 
modatumy (iii) depositum, and (iv) pignus. These 
contracts are completed by the mere delivery of 
the particular thing. . 

(i) Mutuum is a gratuitous* loan for consump- 
tion of things which are estimated by weight, 
number, or measure, as metals, coin, or wine, the 
borrower returning not the identical things lent, but 
others of like nature and quantity. Such things 
are called r(?s/ww^/W/^s, because mutud vice fungun- 
turj and they can be replaced in kind (in genere). 

(ii) Commodatum is a gratuitous loan of a par- 
ticular thing for temporary use, to be returned in 
its identical form (in specie) ^ as a horse or a picture. 
The borrower is not (as he is in mutuum) respon- 
sible for its loss by extraordinary accident, if he 
has employed the usual care of a diligent person, 
unless he loses it on a journey. 

(iii) Depositum is the delivery of a thing by its 
owner to another to keep it gratuitously and to 

* It is thus distinguished from a loan at interest {fomore). 
See p. 171 n. Nam si hutuas non potero, oertum est^ mmam 
FOENOBE. Plautus, Asiuar. I. 8. 
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restore it on demand. The depository is only 
answerable for fraudulent* loss. He is said to be 
in possesmne of the thing deposited, the depositor 
remaining both owner and possessor (see p. 68). 
A deposit (as also pignus) may be made cum 
fiducia for additional security. (Gai. II. 60.) 

A particular kind of deposit may be made into 
the hands of a sequester ^ or stake-holder. Sequester 
dicitur apud quern plures eandem rem, de qua eontro- 
■versia 'est, deposuerunt : dictus ab eo quod occurrentiy 
aut quasi sequenti eos qui contenduntj conimittitur. 
(D. 50. 16. 110.) H« is not only in possessume^ 
but the actual possessor, id enim agitur ed 
depositione ut neutrius possessione id tempus pro- 
cedat. (D^ 16. 3. 17.) 

(iv) Pignus is the delivery of a thing to a cre- 
ditor as a security for money due, on condition 
of his returning it when the debt is paid, with 
power of sale in default of payment The creditor 
is not liable for accidental loss, but must employ 
the utmost care. 

* Dolus maltcs, or fraud, is defined by Labeo to be omnis 
calliditaSf fallada, machinatio ad circumveniendum, falleTidum, 
dedpiendwm aZterum adhibita. (D. 4. 3. 1.) It vitiated every 
•contract which it tainted. 

Culpa, or negligence, is of two degrees : 1, lata (nitnia Tiegli- 
gentiaj non inUlligere quod omnes intelligunt), which was dolo 
proxima; and 2, levissima, or the omissionof the most minute care. 

Mora is the neglect to perform a contract within the prescribed 
lime. 



9» 
9/ 
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2. A verbal contract (verbis) is inade by ques- 
tion and answer in the way of stipulation to give 
or do something, as ^^ Spondee ?^^ ^'Spondeo; 
^* Promittis ? " " Promitto ; " " Dahis ? " " Daho; 
^^ Fades ?^* ^' Fadiam.^^ It may be made simply 
or conditionally. If a particular time is fixed, the 
debt is due but not payable, Wore the expiration 
of the time (cessit diesy sed nondum venit). If the 
stipulation is conditional, the debt is neither due 
nor payable till the fulfilment df the condition, 
but the expectation of it may be transmitted to 
the heirs of the stipulator. A true condition is a 
future and uncertain event. Conditions relating 
to events which, being past or present, are certain, 
but uncertain as to the knowledge of the parties, 
either invalidate a contract, or do not delay its 
performance. A certain stipulation is supported 
by a condicUo (p. 179), if uncertain, by an actio ex 
stipulatn. Sicut ipsa stipulatio est, ita et intentio 
formulce concipi debet (Gai. III. 53.) 

Parties to a verbal contract are called m, and 
may be two or more, When there are several rei 
stipulandi solidum singulis debetur^ et promittentes 
singuliin solidum tenentur ; in titrdque tamen obliga^ 
iione una res vertitur^ et vel alter debitum accipiendoy 
vel alter solvendo omnium perimit obligationem et 
omnes liberat. Of two joint promissors, one may 

L 2 
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contract simply, and the other conditionally, or 
for a particular day. 

Adstipulaiares (Gains) are accessories to a con- 
tract on the side of the stipulator. They were 
originally admitted to protect his interest after 
death, stipulations to take effect post mortem^ or 
pridie quam moriar or morieris, being invalid! 
before Justinian : for ineiegans vimm est ex heredi» 
persond incipere obligationem, (Gai. III. 100.) They 
can adstipulate for less, but not more (either 
in amount or time), than their principals, and 
cannot transmit any right of action to their heirs. 
(FaWep. 188.) 

A slave may stipulate for his master's benefit ex^ 
persond doming but cannot bind him by a promise 
Neither a peregrinus nor his slave can stipulate 
under the form " Spondee .^" which belonged exclu- 
sively to the civil law, the others being of the 
JU8 gjentium, Servm communis stipulando unicuique 
dominorum pro portione dominii adquiritj xmless he^ 
contracts specially in the name of one only. (Gtai^ 
III. 167.) 

Stipulations are (i) judicial, proceeding from the- 
order of a judge at the opening of a trial, as for 
giving security against fraud {de dolo cautio) ; (ii) 
preBtorian, proceeding from an order of the praetor,, 
as for giving security against anticipated injury 
{damnum infeciiim) ; (iii) conventional, made by 
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the agreement of parties : and (iv) common, in- 
•cluding both judicial and praetorian, as the giving" 
security by a tutor or curator. 

All property, whether movable or immovable, 
may be the subject of a stipulation, and non 
solum res in stipulatum deduct possunt sed etiam 
factay ut si stipukmtcr aliqidd fieri vel non fieri. 

Stipulations are invalid on account of (i) their 
object, as when it does not exist, or is sacred, 
or religious, or when a freeman is mistaken for 
a slave, or the object is not owned by the giver ; 
(ii) the persons by whom made, as when they are 
deaf, dumb, insane, infants (under eight), pupils 
f( without the authority of tutor), or absent ; (iii) 
the persons for whom made, as if one promises 
for another without undertaking to compel him, 
or stipulates for the benefit of another when he 
is not in the power of that other, or the latter 
has no interest in the performance of the pro- 
mise ; (iv) the persons between whom made, as 
between one and another in his power (this would 
give rise only to a natural obligation) ; (v) the 
manner, as if the answer does not agree with the 
question, or the stipulator contracts simply, or 
the promissor conditionally, or vice versd, or if a 
man promises only some of the things stipulated 
for (to which alone he is bound), or if the sti- 
pulator means one thing and the promissor 
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another ; (vi) an impossible condition : impossi^ 
bills conditio hahetur cut natura Impedimenfo est 
quominus exlstaty velutl si quis ita dixerlt : Si digito 
coelum attigero, dare spondes ? But if the con- 
dition be that an impossible thing shall not be 
done; the stipulation is valid ; . (vii) on account 
of the promise being made ex turpi causd. 

Justinian, changing the old law, declares that 
the heir of the stipulator or promissor may be 
sued if the condition of the stipulation is accom- 
plished after the death of either, ne projjter nimiam 
suhtllltatem terlorumy latltudo voluntatis contrahen- 
tlum impediatur. 

Preposterous stipulations {l,e. to pay be/ore tn^ 
stead of after an event) are made valid by Jus- 
tinian, exactione post condltianem compete^ite — the 
obligation not being executed till after the fulfil- 
ment of the condition. But nemo rem suamfutU'- 
ram^ in eum casu7n quo sua sitj titlliter stipulatur, 

Sponsores and fidepromissorcs (Gains) were sure- 
ties for the promissor, only in verbal contracts.. 
They were obsolete in the time of Justinian* 
1. The Lex Apuleia (a.u.c. 652) provided that 
any one who had paid more than his share 
might claim the excess from the rest as if 
co-partners. 2. The Lex Furla (a.u.c. 659) 
released them from their obligation after two 
j^ears, providing that, quotquot crunt numero eo^ 
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tempore quo pecunia peti potest^ in tot partes cfe- 
ducitur in eos obligation et singuli viriks partes 
dare jubentur; and further si quia solvendo non 
sit J non augetur onus ceterorum quotquot erunt, 
(Gai. III. 121). This law applied only to 
Italy. 3. Their heirs were not bound (unless 
peregrini fidepromissores subject to different law). 
4. A creditor was obliged to declare publicly 
the sum for which he took security, and the 
number of sureties. 6. By the Lex Cornelia 
(A.U.C. 673) no one could become surety for the 
same debtor to the same creditor in the same year 
for more than 20,000 sesterces (except in some 
cases, as for dower, debts under wills, or de 
dolo cautio). 6. The Lex Fublilia gave sponsores 
a special actio depensi in duplum against their 
principals. 7. Their principals need not be le- 
gally capable of contracting, e.g. pupils acting 
without the auctoritas of their tutors. 

Fidejussores are also sureties for the promissor. 
But, unlike the former (1), they may be added 
to every kind of contract, either before or after 
it is made. (2) They bind their heirs. (3) 
Where there are several, each is bound for the 
whole debt (m solidum), and the Lex Apuleia 
does not apply, but any one may claim from a 
magistrate (m jure) the beneficium divisionis 
(Hadrian), which compels the rest to share his 
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liability. The beneficium is refused to those 
who repudiate their suretyship, and also to the 
Jidpjmsor of a tutor. But inter fidejussores non 
ipso jure diriditiir ohligatio ex epistold D. Sadriani; 
et ideo si quis eorum ante exactam a se partem sine 
herede deeesserit vel ad inopiam pervenerity pars ejus 
ad ceterorum onus respieit. (D. 46. 1. 26.) This 
was not th€ case with sponsores and fidepromis- 
sores, for by the Lex Fiiria the insolvency of one 
did not increase the burden of the rest, and the 
risk of loss fell on the creditor. (4) A fidejussor 
can only be admitted when the principal is legally 
bound by the contract. A fidejussor (like an 
adsiipulator, sponsor, or fidepromissor) may be bound 
for less, but not more, than his principal, against 
whom he has an aetio mandati for money paid 
on his behalf. Women fidejubere non possunt. 

In the fourth Novel Justinian gives fidejicssores 
the beneficium discussionis, i.e. protection from 
the creditor, until the principal has been declared 
unable to pay the debt. 

It was evidently to the advantage of the 
creditor to be protected by fidejussores rather 
than sponsores or fidepromissores ; and this, toge- 
ther with the fact of their being limited to verbal 
contracts, will probably account for the disap- 
pearance of the latter. All three were included 
in the general term adpromissores. 
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3. The nominate contract, Uteris^ is a written 
acknowledgment of debt. It was formerly created 
by the entry {eoppenmm referre) of a nomen or debt, 
with the debtor's consent, in a ledger {codex or 
tabuke) transcribed from a day-book (adversana). 
The nomen was said to be tramcriptitium (1) a re 
in personam^ veluti si id quod tu ex emptionis cansA 
mihi debeas, id expemum tibi tuleroy and (2) a 
persona in personam^ veluti si id quod mihi Titius 
debet tibi id expensum tulero, id est si Titius te 
delegaverit mihi. Gains (III. 133) says that it 
was a matter of jnuch dispute whether pere- 
<jrini were bound by this contract or not, quia 
quodammodo juris civilis est talis obligatio. The 
Sabinians held that in the first case {a re in per-- 
sonam) even foreigners were bound. Gaius 
•distinguishes nwnina arcaria, which only afford 
evidence of a contract made re. According to 
Theophilus, the nomen transcriptitium always ef- 
fected a novatio (p. 162) : Prior obligatio extin- 
guebatur ; nova autem, id est Utterarum, nascebatur. 

Unlike a verbal obligation, 1, the contract of 
^xpensilatio could be made in the absence of the 
debtor, absenti expensum ferri potest; 2, it could 
only be supported by a condictio certi; 3, it ad- 
mitted of no conditions. 

Nomina were obsolete in Justinian's time, but 
chirographa and syngraphcEj or written promises 
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to pay, which were peculiar to peregnniy remained 
in use. Justinian allows the debtor to plead 
the exceptio -non fiumeratce pecunice (see p. 192) 
within two years from the date of the obligation. 

4. Obligations may be formed by mere consent 
without writing, traditio^ or the presence of the 
parties, in contracts of (i) emptio-venditio^ (ii) 
locatiO'CanductiOy (iii) societas, and (iv) mmidatunu 
They are enforced by the praetorian* action* 
empti et venditij locati et co)idiwtiy sociiy and man^ 
dati, 

(i) In the contract of emptio-venditio or sale f ? a 
fixed money price must be agreed on^ after which 
all risks and benefits connected with the thing 

* The Consensual contracts were classed in the Jus Gentium^ 
whence it was soon afterwards inferred that they belonged to 
the lost code of Nature, and to this must be attributed the sup- 
port given to them by the praetors. See Arvcient Law, pp. 832- 
338. 

+ Paul thus describes the origin of sale : Origo emendi veti' 
dendique a permutationibus ccepit. Olim enim non ita erat 
nummus ; neqioe aliud merx, aliud pretium, vocabatur. Sed 
unusquisqiic, secundum necessitatem temporum ac rerurrif utilibus 
inutilia, permutabatf quando plerumque evenit ut quod alteri 
superestf alteri desit. Sed, quia non semper nee facile concurre- 
bat utj cicm tu haberes quod ego desiderarem^ invicem haherem 
quod tu accipere velles, electa materia est cujus publica et perpetua 
astimatio dijicultatibus permutationumj cequalitatc quantiUUis 
subveniret ; eaquc materia^ forma publicd perciissa, usum domi- 
niumque non tam ex substantia prcebet quam ex quantitatey nee 
ultra MERX utrumque, sed aJterum pretium, vacatur, (D. 18. 
1. 1 pr.) 



CONSENSUAL CONTRACTS. 155- 

sold attach to the purchaser, but the vendor 
is bound to employ due care in its preservation, 
until delivery. Nulla emptio sine pretio esse 
potest;^ sed et cerium esse debet. Item pretium- 
in nmnerata pecunia consistere debet, Gtiius says,. 
emptio et venditio contrahitur^ cum de pretio con^ 
venerit quamvls nondiim pretium numeratum sit, aa^ 
ne arra (earnest) quidem data fiierit. (III. 139.) 
A sale may be made conditionally. In the 
event of the thing perishing before the hap- 
pening of the condition, if the loss is totals 
the contract falls to the ground; if partial, the- 
risk still attaches to the purchaser; si exstet 
res, licet deterior effecta, potest did esse damnum 
emptoris. (Paul, D. 18. 6. 8.) It is void if the 
purchaser knowingly buys a thing extra commer- 
ciiim, as a forum or basilica. It is voidable on 
the ground of fraud, mistake, violence, or misre-^ 
presentation. 

Being a consensual contract, sale differs from 
exchange, in which the obligation is foimed re. 

In the sale of a piece of land or a slave, the 
vendor usually undertook. to pay to the purchaser 
double the price {caulio duplce) in the event o^ 
his being dispossessed of the property bought. 

The vendor need not be the proprietor of the- 
thing sold, for he may sell a res aliena (cf. Lega- 
cies). The word vendere has thus the meaning 
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of undertaking to ftirnish a thing, rather than 
of alienating it immediately. 

(ii) The contract of locatio-conductio, or letting- 
to-hire, is, (a) of things, (b) of service. It is 
granted by one man to another for a certain time 
and at a certain price. It closely resembles sale, 
and the same rules apply.* Locatio et conductio 
jproxima est emptioni et venditioni iisdemque Juris 
regulis consistit. The contract is complete as 
soon as the mercesy or cost of hire, is agreed 
on. Like the pretiuni, the nierces must be certa^ 
but it may be paid in money or in kind. Like 
sale, it may be made conditionally. Jam enini 
non dubitatiir^ quin sub conditione res veniri aut 
locari possint. (Gai. III. 146.) H.g. if a man 
agrees to deliver gladiators at 20 denarii each 
for the labour of those who escape unhurt, and 
1000 denarii each for those who are killed, the 
first part of the contract is said to be a hiring, 

* Gaius (III. 145) remarks that there are cases in which it is 
"difficult to distinguish the two contracts : VeltUi si qua res in 
2>erpetuum locata sit, quod evenit in prccdiis municipum qua ea 
lege locantur^ ut quamdiu id vectigal proesteturf neque ipsi con- 
ductori neque heredi ejus prcedium auferatur ; sed magis placuii 
locatioiiem conductianemque esse. The Emperor Zeno declared 
this to be a special contract, to which he gave the name of em- 
pkytetisis (see p. 78). The contract rested on its own agree- 
ments, but, in the absence of special arrangement, the risk of 
total loss fell on the proprietor, and of partial loss on the occa- 
pier. The emphyteuta ^ould not be disturbed in his possession, 
unless he had failed to pay the vectigal or rent for three years. 
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and the second a sale. If a workman provides 
the materials of a thing he is employed to 
make, as well as the work^ it is a sale and not 
a hiring ; but if he only supplies the labour, it is 
a hiring. The rights and liabilities of the hirer 
{conductor) * and the locator pass to their heirs. 

(iii) SocietaSy or partnership, is a contract by 
which two or more persons agree to unite their 
property or labour, in whole or part, equally 
or unequally, in a common stock, to share the 
profit or loss resulting therefrom. It may be for 
general business or for a particular transaction, 
and either made simply or conditionally. The 
shares of profit and loss are equal, unless other- 
wise specified. One partner may contribute 
money, and the other skill or labour only. A 
partnership in which one partner takes all the 
profit and the other bears all the loss {leonina 
Bocietas) is void. 

A partnership is dissolved by the withdrawal,, 
death, capitis deminutioy or bankruptcy (bonorum 
cessio)y and in the time of Grains, bonorum 
emptio (see p. 141) of one of the partners, the 
confiscation of his property {publication the com- 
pletion of the transaction, or the expiration of 
the term for or during which it was formed.. 

* The conductor of a farm was called cohnus ; of a house,. 
inquilirms; of anything to be done, redemptor. 
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-But a new partnership may be contracted by 
anere consent ; juris enim gentium obligationes 
aontrahere onmes homines naturali raiione possunt 
<Gai. III. 154.) 

(iv) Mandatum {nianus datid) or commission, is a 
contract by which some business is confided by one 
person {mandator) to another (mandatarius)^ who 
undertakes to perform it without pay or reward. It 
may be for the benefit (a) of the mandator ^ (b) of 
the mandator emd mandatarius^ (c) of a third per- 
son, (d) of the mandator and a third person, (e) of 
the mandatarius and a third person. A mandate for 
the benefit of the mandatarius only is of no force, 
nor one which is contra bonos mores. The manda^ 
tarius must not exceed the limits of the mandate. 
In summa sciendum est quotiens faciendum aliquid 
'gratis dederim^ quo nomine si mercedem statuissemy 
locatio et conductio contraheretur^ mandati esse action 
nenij veluti si fulloni poUenda curandave vestimenta 
aut sarcinatori sardenda dederim. (GaL III. 162.) 
Although the fuller or tailor would not be able to 
sue for any reward for his trouble by an actio 
mandatij he could employ a cognitio extraordinaria 
for that purpose. In this way the fees of 
advocates, doctors, and professors could be re- 
covered. 

Mandate is extinguished (a) by revocation before 
execution (re adhuc integrd) by the mandatary 
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^b) by renunciation in due time by the manda- 
Darius J and (c) by the death of either. If the nuin^ 
datarius does any act in bond fide ignorance of the 
revocation or death of the mandator^ it is valid. A 
mandate may be made conditionally, or to take 
-effect from a particular time. 

Pacts are simple conventions or agreements 
which, if founded on a consideration {causa) were 
-enforced by the praetors in thp later Roman juris- 
prudence, and hence were called Praetorian Pacts. 
(See Ancient Law^ p. 377.) 

II. Quasi-contracts. Obligations may arise quasi 
^x contractu^ as well as from actual contracts. 

Quusi'Con\x2^t% are not contracts at all, because 
-of the absence of convention, but the resemblance 
is strong enough to allow one to be classed as a 
sequel to the other, without straining the phrase- 
ology. See Ancient Law, p. 344. " Strictly quasi- 
'Contracts are acts done by one man to his own 
inconvenience to the advantage of another, but 
without the authority of the other, and without 
Any promise consequently to indemnify or reward 
him." " As the party would have been obliged 
in case he had entered into a contract, .so he is 
.actually obliged by the fact which has actually 
happened. And as the fact which begets the 
obligation is, as it were^ a convention, so is the 
breach of the obligation analogous to a breach of 
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contract." See Austin, pp. 494, 1017, who adds 
that qKasi-contvBKits must not be confounded with 
implied or tacit contracts. 

1. Negotiorum gestioj where one person manages 
the affairs of another in his absence without man- 
date, and both are reciprocially bound. C£ the 
English Salvage. 

2. Tutela and Curatio (vide p. 56). 

3. Rei cotnmunis administration where two or 
more persons are owners of a thing in common 
without partnership, and each is bound to divide 
the thing so possessed, and to bear his share of 
all proper expenses connected with it The 
actions employed would be conimuni dividundoy 
familice ermcendce (p. 73), or negotiorum gestorum^ 

4. Hereditatis administration or the obligation 
of co-heirs to divide an inheritance. 

5. Hereditatis aditio^ or the obligation of aa 
heir who accepts an inheritance to pay the legacies- 
charged upon it. 

6. Indehiti solution or the payment by mistake * 

* It is not clear whether a condictio indehUi, or action to 
recover, could be founded on a mistake of law, or only of fact. 
jRegula estj says Paul, juris quidem ignorantiam cuique nocer^ 
facti vero 'ignorantiam non nocere. D. 22. 6. 9. In the Code- 
it is laid down that cum quis, jus ig}i<n'ans, indtbitam pecuniam 
solverit, cesscU repetUio : per ignorantiam enim facti Umtum 
repetitionem indebiti soluti competerCf tibinotum est, C. 1. 18. 10. 
Papinian, however, says : Oceterum omnibus jwris errwr, in. 
damnis amiUendcs rei suce, non nooet, (D. 22. 6. S.) 
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of that which is not due, in which case the reci- 
pient is bound to restore it, unless the sum paid 
was due in equity or by a natural obligation.* 

Gains, who does not use the division of quasi^ 
contracts, says : ^' Is quoqtce qui non dehitum 
accepit ah eo qui per errorem solvit re ohligatur. 
, . . Sed hcec species ohligationis non mdetur 
ex contractu consistere^ quia is qui sohendi animo 
dat magis distrahere vult negotium quam contra- 
here. (III. 91.) In the Digest, Gains gives a 
third division of obligations aiising proprio quodam 



* The term "natural obligation" is used to express (1) an 
imperfect obligation which cannot be enforced by an action, 
and (2) an obligation derived from the^tw gentium (e.g., mutuum) 
as opposed to one arising from the civil law. NaturaUs obli- 
gaticmes non eo solo cestimantur si actio aliqua earu/m nomine 
competit, verum etiam cum soluta pecunia repett 7wn potest. 
(D. 46. 1. 16.) A natural obligation may support a plea of 
compensatio or set-off, a fidejussio, or a novatio, and it excludes' 
the condictio indeUti. Only a natural obligation can arise 
between two persons, one of whom is in the power of the other, 
or between a slave and an extraneus, or between a debtor who has 
incurred a capitis deminutio minima and his creditor. See also 
Ancient Law, p. 335. "When a person of full intellectual 
maturity had deliberately bound himself by an engagement, he 
was said to be under a natural obligation, even though he had 
omitted some necessary formality, and even though through 
some technical impediment he was devoid of the formal capacity 
for making a valid contract." Of. the imperfect obligations of 
English law, such as debts incurred by a minor, or discharged 
by an adjudication of bankruptcy, or barred by the Statute of 
Limitations. 
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jure ex varm causarum figuris^ or anomaloas obli- 
gations. (D. 44. 7. 1.) 

Obligations, whether arising ex contractu or 
quasi ex contractu^ may be acquired not only by 
a man himself but by those in his power, whe- 
ther children or slaves, or by slaves of whom he 
to «.. ..uftuct or ^ J by . fte.«,a. or . 
slave of another whom he possesses hon& fide^ 
when the obligation arises from something be- 
longing to him or from the slave's labour, or by a 
procurator or agent 

Every obligation is dissolved by, 1, solutio, the 
unloosing of the vinculum Juris, or satisfaction of 
the debt by the debtor or a third party ; 2, ac- 
ceptilatio, or imaginary payment' (in verbal con- 
tracts only), when the creditor makes a solemn 
declaration in the form of stipulation to the 
debtor that he considers the debt satisfied ; (by a 
device known as the " Aquilian stipulation," any 
other kind of obligation might be transformed by 
novation into one ex stipulatione, for the purpose 
of being discharged by acceptilation) ; 3, novatioy 
or the creation of a new obligation to replace an 
old one, (i) by a change in either of the parties, 
and (ii) by a change in the obligation with the 
same parties. Justinian provides that novation 
can only take place when there is an eatress decla- 
ration by the parties that they intend the old 
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obligation to be extinguished, otherwise the new 
obligation merely confirms the former one. If 
the principal obligation is extinguished by nova- 
tion, the sureties are released. Novation cannot 
take effect in a conditional contract, pendente 
vdhiic conditione, 4, by conftmOy when the same 
person becomes both debtor and creditor ; 6, by 
'Compensation when one debt is set off against 
-another ; 6, by mutual consent (only in consen- 
sual contracts), if each party can be restored 
to his former position; 7, by the destruction' of 
the thing due without the fault of the debtor ; S, 
Gaius describes an alia species imaginarice solu- 
tionis per ces et lihram (III. 173, 175) ; 9, by litis 
tcontestatio. (Gai. III. 180. 181.) 

2. OF OBLIGATIONS EX DELICTO AND QUASI EX 

DELICTO. 

Inst. IV. 1—5. Gai. III. 182—225. 

A delict is a wilful offence against the law. 

Delicts are, I. Public, when the offender is liable 
to a public accusation from any prosecutor {vide 
publica judicia, p. 198); and, 11. Private, when he 
'exposes himself to a private action at the suit only 
of the persons injured.* 

* ** Tho penal law of ancient communities is not the law of 
•Crimes ; it is the law of Wrongs ; or, to use the English tech- 

M 2 
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The principal private delicts are, 1, furtum ; 2^ 
raptna ; 3, dammim ; and, 4, injuria. 

1. Fttrttim (theft) is the fraudulent taking^ 
away another's property (contectratio rei alienee 
franduhsd) or its use or possession for the pur- 
pose of gain. Grains says, Furtum autem fit 
non solum cum qitia interdpiendi cama rem alienam 
amovetj sed generaliter cum quia rem alienam invito 
domino contrectat (IIL 195), as if a depository 
uses a thing left with him for his own purposes. 
Interdum autem etiam liherorum hominum furtum fity 
velutsi quis liherorum noatrorum quiinpotestate nostrw 
mnty me etiam uxor quce in rhanu nostra sity 
subreptus fuerit, (III. 199.) It is, (i) manifestumy. 
if the thief is taken in the act, or with the thing^ 
stolen on him before he has reached his destina- 
tion (penalty four times the value) ; and other- 
wise, (ii) nee manifestum (penalty double the 
value). 

In the old law furtum was called, 1, coneeptumy 
when a thing stolen was found before witnesses^ 

nical word, of Torts. The person injured proceeds against the 
wrong-doer by an ordinary civil action, and recovers compensa- 
tion in the shape of money-damages, if he sacceeds. " ' ' Offences- 
which we are accustomed to regard exclusively as crimes are 
exclusively treated as torts, and not theft only, but assault and 
violent robbery are associated by the juris-consult with trespass, 
libel, and slander. All alike give rise to an obligation or 
vinculum juris, and were all requited by a payment of money."" 
AneierU Law, p. 370. 
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an a man's house, though he might not have been 
ithe thief (also in case of solemn search, lance 
Mcioque conc&ptum)\ 2, oblatum^ when it was 
transferred to another person by the thief from 
fear of discovery, and then seized in his house, 
«uch transferee having an actio oblati against the 
thief; 3, prohibitum^ when a person was pre- 
vented from searching for a thing stolen; 4,. 
non exhibitumy when a person did not produce 
^ thing stolen that had been searched for and 
ifound in his possession. The actions furti 
^concepti and oblati were for treble the value, 
prohibiti and non exhibiti for quadruple. (All 
these distinctions had disappeared in the time of 
Justinian.) 

No theft can be committed without intent to 
steal. But sola cogitatio furti fadendi non fadt 
furem. (D. 47. 2. 1.) 

A man may steal his own property, as if a 
debtor takes from a creditor th&t which he has 
pledged to him. 

A confederate {ope, consilio) in a theft is liable 
to an actio furti^ as if one knocks money from a 
tman's hand that another may seize it, or scatters 
^ flock of sheep or herd of oxen that another may 
steal some of them ; et hoc veteres scripserunt de eo 
quipanno rubrofugavit armentum, (Gai, III. 202.) 
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A person who receives and conceals stoleiii 
goods is liable to an actio Jurti nee manifestu 

AUgeatus is the offence of cattle-lifting. Ahigev 
hahenhir qui pecm^a ex pascziis, rel ex amientis sub- 
trabunt, et quodammodo deprcedantur, et abigend^ 
dudium quasi artem exercent, equos de gregibus, vel 
botes de armentis abducentes. Abigeatm crimen 

9 

publici judicii nan est : quia furtummagis est. Ove» 
pro numero abactorum aut furem aut abigeum fa- 
ciunt. Quidam decern ores gregem esse putaverunt ; 
porciis etiam quinque, vel quatuor abactos ; equum, 
bovem vel unum abigeatiis crimen facere. (D. 47. 14..) 

There is no right of action for theft between a 
parent or master, and those in his power. 

An actio furti may be brought by a person inte- 
rested in the safety of the thing stolen, though he 
is not the owner. But the thing must have been 
delivered to him, and a bailee cannot bring an 
action unless he is solvent, but must leave it to 
the owner to recover. E.g., if clothes are sent to 
a tailor and then stolen, the actio furti belongs to 
the tailor (if solvent) and not to the owner, who 
has an actio locati against the tailor, but if the 
tailor is insolvent the owner has the action for 
theft. 

If a borrower has the property borrowed stolen, 
the owner has the choice of an actio commodati 
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against the borrower, or an actio furti against the 
thief, but he cannot bring both. 

If a thing given in pledge is stolen, the creditor 
and not the debtor has the actio furti. 

If a thing stolen is possessed by a hon& fide 
purchaser, he has the actio furti. 

A depository cannot bring an action for theft, 
not being responsible for loss, but the owner may. 

By the law of the XII Tables, the penalty for 
furtum manifeatum was capitalis, i.e., affecting not 
necessarily the life, but the caput (p. 55) of the 
individual. A free person was flogged and as- 
signed over as a bondsman to the man he had 
robbed : a slave suffered flogging and death. The 
pr8Btor substituted the actio quadrupli. (See Gai. 
III. 189—194, and Ancient Law, p. 378.) 

The actio furti aims only at recovering, the 
penalty (quadruple or double the value), but the 
owner may recover the thing itself by a vindication 
or an actio ad exhibendum against any possessor, or 
by a condictio furtiva^ which reaches not only the 
thief but his heirs. 

'2. Eapina (robbery) is the theft of property 
committed with violence. The robber is said to 
be an improbus fur (an unconscionable thief): 
quia enim magis alienam rem invito domino contrectat 
quam qui rapit '^ (Gai. III. 209.) 

The actio vi bonorum rapiorum^ if brought within 
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a year, enables the owner to recover (as mfurtum 
manifestum) fourfold restitution {ue., the thing 
itself, and three times its value); but after a 
year, only the thing or its single value. Like 
the actio furtiy it may be brought by almost any 
person having an interest in the property stolen, 
though he is not the owner. The constitutions 
extended the action to the case of forcible entrance 
on immovable property. 

3. Damnum is the damage or loss sustained by 
the wrongful destruction or injuring of property. 

The Aquilian law was passed to establish an 
action {legis AquilicB, or damni injurid) to give 
redress for damnum injuria factum. It provides, 
1, that if any person kills wrongfully the slave 
or beast* of another, he shall pay the owner the 
highest market value for which such slave or 
beast could have been sold during the previous 
year. This does not apply to killing without 
fault, or in self-defence. But a physician is liable 
for want of skill, so also a careless driver or rider. 
In taking the value of the thing destroyed, all 
further loss arising from its destruction must be 
calculated, e.g,, if one of four horses forming a 

* Those animals only are included qtUB pecuduni numero 
sintf and the law does not apply to wild beasts and dogs. But 
Gains says that elephants and camels come under the provision, 
because quasi mixti sunt : nam et jumeutorum operam pra^tant, 
et natura eorumfera est, (D, 9. 2. 2.) 
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team or quadriga is killed, id quoqtie computatur 
quanti depretiati stmt qui supermnL 2, An action 
is given against an adstipulator, who, to defraud 
the stipulator, has released the promissor from 
his debt by acceptilation. Gai. III. 215. (Obso- 
lete in time of Justinian.) 3. If a person inflicts 
any kind of damage on any kind of property, 
whether animate or inanimate, without killing 
man or beast, he is liable to pay the owner the 
highest market value that such property possessed 
•during the previous thirty days. 

A direct action under the Aquilian law can 
•only be brought against one who has caused the 
injury with his own body {corpore corpus Icesum). 
Otherwise a utilis (from the adverb uU)^ or ana- 
logous, actio is given;* e.g.y against one who has 
persuaded another man's slave to climb a tree, or 
;go down a well, to his injury. 

4. Injuria is an outrage to the person or cha- 
xacter by something said or done with malicious in- 
tent {dolo maid). (It is also used generally to mean 
otnne quod non Jure fit) See Gai. III. 220-222. 

By the law of the XII Tables, the penalty was 

* The viilis actio was given by the praetor to supply any 
•defect in the direda actio, or to enlarge or mitigate the ancient 
•civil law. (See Austin, Lect. 85, p. 621.) There were thus 
two kinds of actio^ies utiles, (1) in which the civil law was not 
noticed at all, and (2) in which it was ostensibly relied on, but 
'extended by a fiction to a case not properly within it. (Lindley's 
J^icrvfprudence. ) 
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simple retaliation {talio) for limb or member de- 
stroyed, but for a broken bone, 300 asses in the 
ease of a free person, and 150 for a slave. (Gai* 
III. 223.) 

The praetorian law allows the person injured to 
recover damages calculated according to his rank^ 
and the nature and circumstances of the injury. 
The action extends to cases in which a man has 
been injured in the person of those in his power, 
or of his wife, though not in mamiy and it reaches 
those who have assisted in the injury by word or 
deed. No injury can be done to a slave, but only 
through him to his master or co-masters, if it be 
atrox. 

The Lex Cornelia also provides a civil action for 
violent injuries, as beating or maltreating a person, 
or forcibly entering his house, the damages to be 
assessed by the judge. The violator is also liable 
to a criminal prosecution. 

An injuria is said to be atrox^ or aggravated, by 
reason of its nature, the place where it is com- 
mitted, or the rank of the person injured. 

TJie action for injury is extinguished^ 1, by 
death ; 2, the delay of a year ; 3, remission ; 4, 
satisfaction. 

Quasi-delicts. Obligations may arise from quasi-- 
delicts,* or circumstances analogous to delicts, as 

* Quad-delict is " an incident by which damage is done to 
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from the wrong decision of a judge who has 
"made a suit his own," and become liable for 
damage (p. 198), or when things h&ve been 
thrown or poured from a house, or placed in a 
dangerous position, or where property has been 
lost or stolen in a ship or an inn, the master being 
liable. 

Gains does not notice qtiasi-delicts in the Com- 
mentaries, but he says in the Digest, Jtcdex non 
proprie ex malefieio obligatua videtur ; sed quia neque 
ex contractu, ohligatiis est, et utiqiie peccasse aliqiiid 
inteUigitur, licet per impritdentiam, ideo videtur 
quasi ex, malefieio teneri in factum actione, et in 
quantum de ed re cequum religioni judicantis visum 
fuerit, pcenam sustinebit. (D. 50. 13. 6.) 

the obligee (though without the negligence or intention of the 
obligor), and for which damage the obligor is bound to maka 
satisfaction. It is not a delict because intention or negligence 
is of the essence of a delict." Austin, p. 945. 

The XII Tables limited the rate of interest to waciarium 
foemcSf or an annual pq,yment (in the old year of ten months) of 
one twelfth of the sum lent {sors), which equals the modern 
10 per cent. Nieb. Rom. Hist, III. 61. Later, the sors was 
divided into hundredths, and the highest legal interest was 
fixed at yjg {c&iitesima, legitiina, tisura), or one per cent, per 
month, payable on the 1st (Kalends), i.e, 12 per cent, a year. 
This did not extend to foemis naviicum (D. 22. 2. 1.), or 
pecunia trajectitia (money advanced on maritime adventures), 
on which the rate was imlimited till Justinian fixed the 
'inaximum at 12, and on ordinary loans, at 6 per cent. C. 4. 82. 
26. 1. See Heinec. p. 534. 
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BOOK IV.— OP ACTIONS. 

SYSTEMS OF PROCEDURE IN CIVIL ACTIONS. 

Inst. IV. 6—14. Gai. IV. 1—129. 

J 1. Sacramenti (applying in most cases). 

I 2. Jvdicis postukUio (in actions de finibtis^ 

•f T ' A t' ] ^ tuteldy &c.) 

1. Lcgis Actmies' 3 (^^^i^^fo (for definite thing or sum). 

4. Names injcctio. 1 ^^ ^ execution. 
V. o. Pignons capio, J 

The ancient legis actiones are described by Gains 
(IV. 11 — 31). They were eminently Quiritary, 
and could only be employed between Roman 
citizens. The praetorian or equitable actions had 
not yet been introduced. 

The issue was decided {in jitdicio) with solemn 
but almost pantomimic forms hyjudices* or arhitri 
appointed by a magistrate {injure) to try the case 
after he had directed them as .to the law. The 
judex was sworn to decide ex animi sententia et ex 
lege. Like the English juror, he was a simple 
citizen, and his duties ended with the termi- 
nation of the case. At first only persons of 

* Pedanei judices (hoc est, qui negotia kumiliora disceptant, 
C. 3. 3. 5) were so called because they sat non in tribufuili, tU 
magistratuSy sed in suhselliis, veliUi ad pedes Prastoris, Heinec. 
p. 737. 
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senatorial rank were chosen for the oflSce, but 
the other classes were gradually admitted. A 
list of selected judices was publicly drawn up by 
the prsBtor. Arbitri were those who had before 
them the arhitrium etfaeuUatem totiiis m (Festus), 
Proceedings could only take place on the dies fasti 
(see p. 121) which were determined by the pontic 
fices. The ftinctions of the prcetor or magistrate 
were expressed by the three words dare, dicere, 
addicere, i.e., (1) to grant an action and appoint a 
judex^ (2) to declare the rule of law applying ta 
the case, and (3) to ascribe the contested right to- 
the successful party. 

There were also permanent tribunals which 
consisted successively of (1) the college of ponti- 
fices, (2) the Decemviri, and (3) the CentumviH. 
From the time of the great jurists the Centtimviri 
dealt only with questions of succession. 

The legis actionesj however, gradually fell into 
discredit from the excessive nicety of their tech- 
nicalities. Sed istcB omnes legis actiones paulatim 
in odium venertmt, namque ex nimia suhtilitate 
veterum qui tunc jura condiderunt eo res perducta 
est, ut vel qui minimum errasset litem perderet. (Gai. 
IV. 30.) Accordingly they were chiefly sup- 
pressed by the Lex JEbutia (b.c. 180), and almost 
entirely by the Leges Julice of Augustus. (See: 
Appendix, p. 203.) 



174 THE JFORMULARY SYSTEM. 



II. The system of 
for^nulce which. 
were composed 
of the . 



^1. Demonstratio (statement of facts and 

ground of action). 
2. Intentio (plaintilt's claim). 
( 3. Condemnatio (giving the Judices the right 

to condenin or absolve the defendant). 
4. Adjudicatio (giving them the power to 

adjudicate). 

See Gaius, IV. 39—44, 130—137. 

FormiiUe were conceptcBy 1, in jm^ to try ques- 
tions of law ; 2, in factum^ to try questions of 
fact ; and 3, both in jus and in factum. (See 
Gai. IV. 45—52.) 

The formulary system probably originated in 
the necessity of providing judicial decisions on 
cases arising between cives and peregrini. The 
prcetor peregrinus was first appointed in 246 
B.C., he and the prcetor tirbanus holding inter- 
changeable offices. The judges to whom he 
referred disputes were called recuperator es. They 
always sat in the number of three, four, or five 
together, while a judex often tried a case alone. 
In the time of Gaius there were eighteen praetors 
at Rome, and the Curule JEdiles had a consider- 
able share in the administration of civil justice.* 
In the other towns of Italy the jurisdiction be- 
longed to the diiummri or prefects ; in the pro- 
vinces, generally to the governor 

* Jvdicia were (1) legitiina and (2) imperio continentiOf or qiue 
imperio magistratus continentur. The former were tried before 
only one judex, and either in Rome or within a mile of the city. 
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1. The first step was the in Jus vocatioj or 
summons. If the defendant undertook to appear 
on another day, he had to enter into a vadimonkim 
or engagement, with or without sureties {satis- 
datio). 2. When the parties had appeared in 
oourt the plaintiff declared his form of action 
{editio actionis\ and applied to the magistrate for 
Si, formula {adionis postulatio), 3. If the defendant 
could not successfully resist the granting of an 
action on any grounds, the magistrate appointed 
a judex^ and drew up a formula determining the 
questions to be decided. The delivery of the 
formula, cum judicium accipitur, was the moment 
of the litis contestatio (cf. joinder-of-issue), which 
ended the proceedings injure. Lis tunc contestata 
mdetur quum judex per narrationem negotii causam 
audire cceperit. (C. 3. 9. 1.) It also extinguished 
the plaintiff's right of action on the same ground. 
Bis de eadem re agi non potest (Gai. III. 180, 181.) 
4. The parties then appeared in judicio^ produced 
witnesses, argued the case, and received the 
decision of the judex (interlocutory or final) ; but 
the old ceremonies were dispensed with. (See 
Inst. IV. 17. De officio judicis.) The case might 

The latter were cases in which percgrini were concerned, or 
which were heard beyond a mile from Rome. They were so 
called because they only lasted as long as the praetor who 
granted them retained his imperium. See Gai. IV. 103 — 109. 
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also be decided in the absence of the defendant 
5. For execution it was necessary to apply again 
to the magistrate. 6. The colleague of the 
magistrate, or his superior, or a tribune of the 
people, might stay execution {intercedere) to 
allow an appeal to a higher court. An appeal 
would lie from the decision of a judex to the 
magistrate who appointed him, or to the 
emperor. 

In some few cases (as in the summary restitutio 
in integrum and the misaio in bonorum possessionem) 
the praetor united the offices of magistrate an<J 
Judex, Interdicts flourished during this period, 
which lasted till a.d. 342, when all the formulcB 
were abolished by Constantius 11. : Juris formulce 
aucupatione syllaharam insidiantes ctinctorum actibus, 
radicitus amputentur, (C. 2. 58. 1.) 

Gains (IV. 31—38) mentions some of the 
fictions employed in pleading under the formulary 
system through the operation of utiles actiones 
(p. 169) : e.g., a bonorum possessor or emptor averred 
that he was the heir, Jicto se herede (Rutilian and 
Servian actions). Item civitas Romana peregrino 
fingitur. Prceterea aliquando fingimus adversarium 
nostrum capite deminutum non esse. " The object 
of these fictiones was of course to give jurisdiction, 
and they therefore strongly resembled the alle- 
gations in the writs of the English Queen's 
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Bench and Exchequer, by which those . courts 
contrived to usurp the jurisdiction of the Com- 
mon Pleas : — the allegation that the defendant 
was in custody of the king's marshal, or that the 
plaintiff was the king's debtor, and could not 
pay his debt by reason of the defendant's default." 
See Ancient Lawj pp. 25 — 28. 

Gains also mentions prcescriptiones (IV. 130 — 
137), so called from being prefixed to ihQ formitlcej 
which might be added by the plaintiff to limit 
the demand made in the intentio, if too large, or 
(before the time of Gains) by the defendant to 
raise some preliminary question. 

III. Extraordinaria Jiidicia, Under this sys- 
tem the trial hyjudices was abolished, their iunc- 
tions being merged in those of the magistrate. 
This process alone existed in the time of Justinian. 
Extra ordinem Jus dicitur qualia stmt hodie omnia 
judicia. (Inst. IV. 15.) 

At Rome and Constantinople justice was ad- 
ministered by the prefect of the town and the 
prcBtor urbamis. In the other towns by the muni- 
cipal magistrates, generally called defensores. In 
the provinces the ordinary jurisdiction belonged 
to the governors {presides, proconsttksj rectores) 
with assessors, an appeal being allowed to the 
rulers of each prefecture, who severally repre- 
sented the emperor. 
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In this procedure the plaintiff's claim or bill 
was called a libellua contentionisy which was an- 
swered by exceptiones. 

An action is (1) the power of having recourse 
to a public authority to redress a grievance; (2) 
the process or suit itself so employed. Celsus 
defines it as the jus persequendi injudicio quod sibi 
debetur. (D. 44. 7. 51.) 

I. Actions are, 1, real {in rem); 2, personal 
{in personam) ; and 3, mixed. 

1. A real action {rei vindication or petitio) is 
brought to establish a claim to the property of a 
thing itself, whether corporeal or incorporeal, as 
against all the world, being founded on dominium 
on jus in rem, 

Gaius says that under the formulary system in 
rem actio duplex est: aut enim per formulam peti- 
toriam agitur, aut per sponsionem. (Gai. IV. 91.) 
By the formula petitoria the plaintiff claimed the 
property as his own. By the sponsio a sort of 
wager was entered into called a stipuMio pro 
prcede litis et vindiciarum^ as a prelimioary pro- 
ceeding with a view to obtaining a decision on 
the case. Ideo autem appellata est quia in locum 
pra^dium (sureties) successit. (See Gai. IV. 92 — 94.) 

An actio confessoria is an action in rem brought 
by one who claims a right of servitude, whether 
praedial or personal. It may be brought against 
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the owner of the property, or any one who im- 
pedes the exercise of the right. 

An actio negativa is brought by one who claims 
that his property is not burdened with a servi- 
tude. It is not employed in controversis rerum 
•corporalium. 

2. A personal action is brought to recover 
4gomething due from a particular person, ex con- 
tractu or ex delicto, being founded on obligatio, or 

Jus ad rem (acquirendam*). See p. 144. 

Besides condictiones, or actions by which dare 
Jierive oportere intendimm (Gai. IV. 5), there are 
many other personal actions, as those honce fidei, 
u furti^ and kgis AquilicB. In the language of 
the old law condictio was equivalent to denimtiatio 
•or notice to the defendant to present himself at 
the end of thirty days to receive a Judex. (See G-ai. 
IV. 18.) 

3. A mixed action seeks to recover both a 
specific thing and the performance of a personal 
obligation, as (i) familice erciscendce, (ii) communi 
dividundoj and (iii) finimn regundorum {vide p. 73). 

II. In their origin actions are, 1 , civil, or derived 
from the civil law (ex legitimis et civilibus caum)y 
and 2, praetorian, from the /««»•? honorarium. 

The praetorian law allows many actions for- 
bidden by the rigour of the civil law ; e.g.y I. of 

* An expression invented in the Middle Ages. 



180 ACTIONa 

real actions, 1, actio Publiciana, giving a remedy 
to a purchaser who haa lost property delivered to- 
him by one who (though the bond fide possessor) 
is not the dominua and cannot pass the doniinium ; 
or (formerly) to whom a res mancipi had been trans- 
ferred by the dominus by simple delivery instead 
of mancipatio (such a purchaser is said to be in 
causd tisncapiendi, but the action is allowed also 
in the case of things which are not susceptible or 
usucapion, see p. 80) ; 2, actio rescissoria, ta 
recover property lost through absence abroad by 
the usucapion of another, on the ground that the 
l)rescription is not complete; 3, actio Paidiana, 
by which creditors may recover goods fraudulently 
alienated by the debtor ; 4, actio Serviana^ given 
to the owner of a farm to recover from any pos- 
sessor goods pledged by the tenant to secure his 
rent ; 5, actio quasi- Serviana, for the recovery of 
things pledged or hypothecated to creditors ; 6, 
actiones prwjudiciales (preliminary proceedings to> 
ascertain facts), (i) de libertate, (ii) de ingenuitate, 
(iii) de partu agnoscendo. Gains speaks of other 
actiones prcejudiciales (IV, 44), as to discover 
quanta dos sit, or whether a creditor who takes 
sponsores or fidepromissores has declared publicly 
the amount of his debt and the number of his 
sureties (p. 151). II. Of personal actions, ly 
actio de constituta 2^ccimia, to enforce a mere pro- 
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dnise or agreement pro se vel pro alio without 
-stipulation (by ihe old law a plaintiff in this 
action could claim in addition one half of the 
-orginal sum, G-ai. IV. 171) ; 2, depeciclioy to com- 
pel a father or master to perform the contract of 
his son or slave to the extent of their pecuUiim ; 
'3, de jtirejurando, to inquire whether a person has 
made oath that a sum is due. III. JEx delicto, 
Justinian, following Gains (IV. 46), says that the 
(penal actions established by the praetor are io nu- 
merable. He gives the three following instances : 
1, de alho corrupfo, against one who has dam- 
•aged the praetor's tablet; 2, de in jus vocando^ 
against one who has summoned his father or 
patron without leave from the praetor; and 3, 
de in jm vocato vi exemptOy against one who has 
forcibly or fraudulently prevented the appearance 
of a person summoned before the praetor. In 
depositum necessarium^ i,e,, made tumultits, incendii, 
ndncBy naufragii causd, the praetor allows an actio 
dupli against the depository, or against his heir, if 
personally guilty of fraud. 

When a delict has been committed by more 
than one person, a penal action is always given 
in solidum against each delinquent. 

III. With regard to their object, actions are, 
1, for the thing itself in rem persectitorUp. ; 2, for 
a penalty; and 3, for both, as in the actiQ vi 
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bononim rapforum {tide p. 167) ; or for delay in 
payment of a legacy bequeathed to a sacred 
place. 

IV. Actions are for the single, double, treble, or 
quadruple value, beyond which no action extends.. 
The thing itself or its single value is sued for in 
cases of sfiptdaiio, mutuuniy mandatum, ^c. ; the 
double value in furtum nee manifesttirn, dajiinum 
wjuria ex lege Aqtiilid, the corruption of a slave, 
<S:c. ; the treble value when a plaintiff {actor)^ 
claims more than is due to him {plus-petitio^ 
p. 183) ; the quadruple value in furtum mant- 
festiim, quod metus cattsd (contracts induced by 
intimidation), or in case of corruption in insti- 
tuting or desisting from a suit. 

V. Actions again are (according to the powers^ 
of the judge), 1, bonce fidei; 2, strieti jtiiHs ; and 
3, arhitrariee, 

1. Actions bonce fidei are all praetorian, con- 
siderations being admitted (according to rules of 
equity) of (i) dolm malus, (ii) custom, (iii) cotn^ 
jpensatio, or set off ; and (iv) interest is allowed 
on debts overdue. Such are actions empti et ven^- 
diti, mandati, commodati, 8fc, 

2. In actions stricti Juris the judge is bound by 
the letter of the civil law, as in the actiones ex- 
stipulatu and ex testamento. 

3. In actiones arhitrariee (both real and personal)? 
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the judge has discretionary powers to award 
damages or compensation on principles of equity- 
according to the special circumstances of the case : 
e,g,<f in the actiones Servmm and ad exhibendum, 
Arbitraria actio utrimque utilitatem continet tarn 
actoris quam ret: quod si rei interest, minoris fit 
pecunice condemnatio quam intentatum est; aut si 
actoris majorisfit. (D. 13. 4. 2 pr.) 

Gaius says, omnium autem formularum qiiof 
condemnationem- hahent ad pecuniariam cestimationem 
condemnatio concepta est, Itaque etsi corpus aliquod 
vetamuSy velutfundum, hominem, vestem, aurum, ar^ 
gentuMf judex non ipsam rem condemnat eum cum 
quo actum est, sicut olim fieri fiebat, sed wstimata re 
pecuniam eum condemnat. (IV. 48.) 

A certain or uncertain thing may be the subject 
of an action. 

A plaintiff may correct a mistake in his* claim 
in the same action. 

A pluS'petitio may be made (i) re, (ii) tempore, 
(iii) loco, (iv) ca%is&. Under the formulary system 
si quis agens in intentione sud plus complexus fuerit 
quam ad eum pertineret, causd cadebat, id est rem 
amittebat. By the law of Justinian (founded on 
a constitution of Zeno) if a plus-petitid is made 
tempore^ the time which remains between the day 
of claim and the day of payment is doubled. 
Thus, if a debt is due in three months from the 
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time of claim, the debtor gains three extra 
months. In all other kinds of plm-petitio the 
plaintiff is liable to pay treble the amount of the 
defendant's loss. If the plaintiff demands less than 
his due, the judge may condemn the defendant to 
pay the balance. There can, of course, be no 
plus-petitio in a claim for an uncertain amount 

VI. Actions may be for the whole or part of a 
debt : eg,, in a claim against the peculiiim of a son 
or slave, where the father is only liable to the 
extent of the peciiUum^ or in an actio de dote (to 
recover dower), where the husband is liable only 
to the extent of his means {beneficium competentiai), 
' all necessary expenses of the doa being allowed. 

By the old law the husband was allowed to re- 
tain part of the dower for certain causes (see 
p. 86). The retentiones were, however, sup- 
pressed by Justinian. He could also bring an 
action against his wife propter res donatas, propter* 
res amotas, and de moribus, (Gai. IV. 102.) For- 
merly, on the dissolution of marriage, a woman 
had two actions for the recovery of her dosj viz., 
rei uxorm and ex stipulatu. The latter could arise 
only from a formal stipulation, but it was the 
more advantageous form, because being an actio 
stricti juris it admitted of no delay or deductions 
in the restitution of the dos. Justinian abolishes 
the action rei iixorice, allowing in all cases the 
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action ex atipuMu which he makes bmce fidei. 
The husband thus gains the bemficium cmipetentice 
and a year's delay for restoring res dotales except 
immovables, which he must give up immediately. 
The action is given equally whether the dos is 
udventitia or profectitia^ and whether the marriage 
is dissolved by the death of the husband or the 
wife. 

The heneficium competentice is also allowed in an 
action against an ascendant or patron by his de- 
scendant or freedman, or against a partner or 
donor by his partner or donee, or (formerly) against 
a debtor by a creditor, to whom he had made a cessio 
bonorum, for property since acquired. (See p. 
141). A soldier who has contracted debts is 
never condemned for more than quatenm facere 
potest (D. 42. 1. 6 pr.) 

A defendant may claim the right of set-off. 
CompensatiOy says Modestinus, est debiti et crediti 
inter se contributio, (D. 16. 2. 1.) Ideo compensatio 
necessaria est, quia interest nostrd potius non solvere 
quam solutum repetere. (Pomponius, D. 16. 2. 3.) 
Oaius explains the difference between compensatio 
and deductio (IV. 66 — 69). Nostra constitutio, 
says Justinian, eas compensationes quce jure aperto 
nituntury latius introduxit ; ut actiones ipso jure 
minuant sive in rem, sive in personam, sive alias 
quascunque ; excepts sold depositi actione, cut ali- 
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quid compensationis nomine opponi satis impiiim esse 
eredidimuSf ne, suh prcetextu compensationis^ deposi- 
tarum renim quis exactione defraudetur. (Inst. IV. 
6. 30.) 

VII. Actions are, 1, directw, when brought 
against a person for his own act ; 2, indirectw, for 
the act of those in his power. 

A parent or master is liable for the contracts of 
those in his power, 1, if he has ordered them; 2, 
if he has profited by them. The plaintiff may 
proceed by a praetorian action or a condiciio. The 
prsetor gives the following actions : 1, quodjussu, 
to those who have contracted with a son or slave^ 
by order of his father or master, for the perform- 
ance of such contract by the father or master ; 2y 
excrcitoria* against a shipowner who has contracted 
through his servants in command of his ship ; 3y 
institoria,\ against a principal who has contracted 
through his factors or brokers ; 4, tributoria, to 
the creditors of a son or slave who has traded 



* Quicwiique in sodetate navaliy suo periculo naves vel flmnU 
nibuSy vel mari ipsi, immittebantf sive suas, sive per aversionein 
conductas, ii exercitores vocahantur. Unde exercUor est, ad 
qicem obveoUiones omnes et reditus Tiavis perveniunt, sive is 
domimis navis sitf sive a domino per aversionem conduxerit. 

f Non facile solebant mercatores magnarii ipsi in idbemis ver- 
sarij sed vel servos, vel libertos, vel libcros homines, mercede 
condiictos negotiationibus prceficere, quos institores adpelldbant 
CO, quod negotio gerendo instarent. Heinec. p. 695. 
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with his peculium with the consent of his father 
or master to compel the profits to be distributed 
between the creditors and the father or master ^ 
6, de pectiUo {vide p. 181) ; 6, de in rem verso, to 
recover what a father or master has converted to 
his own profit out of the contract of his son or slave 
as far as the amount of the profits will extend. 

8C Macedonianitm* In the case of money 
lent to children under power without the consent 
of the father, this SC forbids any action against 
the father or children, ^ven when the latter have- 
become sui juris. 

VIII. Actions are, 1, perpetual ; and 2, tem- 
porary. 

Formerly actions derived from the law, SCCy 
or constitutions, were perpetual, but a limit of 
thirty or forty years was afterwards assigned by a 
constitution of Theodosius II. (a.d. 424). 

Of praetorian actions some are perpetuce (thirty 
or forty years) as those given to bonorum posses- 
sores, and the actio furti manifesti, but the greater 
part only last for one year, the period of a 
praetor's office. 

* So caUed either from one Macedo, a notorious usurer, or 
from a profligate son of that name, who, being under power, 
had borrowed money which he expected, to repay on the death 
of his father. Multo tempore elapso^ instdbat creditor debitum 
repetens : Macedo non hdbens unde redderet {qut enim^ cum sub 
potestaie esset ?) patrem suum ocddit. (Thcophilus.) 
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IX. Most actions ex contractu pass to and against 
the heirs of the parties, but some do not, as the 
<ictio in duplum for money deposited to insure 
against fire or shipwreck, and actions arising from 
adstipulations (see p. 148). 

Actions ex delicto cannot be brought against the 
heirs of the delinquent (though they pass to those 
of the person injured) unless the proceedings have 
been begun by the original parties, or the heir has 
profited by the misdeeds of the deceased. Est 
certissima juris regula, ex male/iciis pcenales actiones 
in heredem von cmnj^etere, (Gai. IV. 112.) 

X. Noxal* Actions. When damage is done by 
a slave, the master is liable to a noxal action, but 
he may elect to abandon the slave to the person 
injured before the litis contestation But he cannot 
escape a penalty if he has falsely denied his pos- 
session of the slave (D. 2. 9. 2), or if he has not 
prevented the offence when it was in his power to 
do so. (D. 9.' 4. 2 pr.) The action follows the 
wrongdoer if he changes hands. Ifox^lis actio 
'Caput sequuitur. No action is allowed between 
master and slave. The person to whom the slave 
is abandoned (whose property he becomes) is 



* Noxal is derived from Nocerc, Noxa is strictly the author 
of the damage, noxia the delict itself, but they are sometimes 
used synonymously. 
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bound to enfranchise him if he can promise a 
sufficient sum to compensate for the damage done. 

By the old law, a son or daughter under power 
could be abandoned noxaliterj but this' rule had 
disappeared in Justinian's time. Nova hominum> 
eonversatio (referred by some to Christianity) 
hnjusmodi asperitatem rede respuendam esse existi- 
mavitj et ab usu communi hcec penitm recessit. (Inst.. 
IV. 8. 7.) 

Panperm. Damage done by a domesticated 
quadruped without injuria (for an animal cannofr 
be said to have wrong intent) renders the owner 
liable to a noxal action, but not if the animal is. 
fierce by nature. Alfenus gives the following 
example : — Agaso (a groom) cum in tabernanv 
equum deduceret^ mulam eqims olfecit ; mula calcem 
rejecity et crus agasoni f regit, Consulebaturj pos— 
setne cum domino mulce agij quod ea pauperiem 
fecisset? Respondi^ posse. (D. 9. 1. 5.) An 
actio utilis is given in the case of animals other* 
than quadrupeds. The action is stayed by deliver- 
ing up the animal. If an animal which has been 
kept in confinement recovers its natural liberty,, 
the person to whom it belonged ceases to be the- 
owner, and is no longer liable for injury. If a 
man keeps a dog, a pig, a wild boar, a lion, or 
a bear near a highway, he is liable to an action, 
under the edict of the sediles for damage done by 
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«uch animal, as well as to a noxal action, nun" 
quam enim actioneSy prcesertim poenalesy de eddem 
re concur rentes y alia aliam cansumit 

Representatives in Actions, In the time of the 
old legis actioneSy no one could represent another 
in an action, except on behalf, 1 , of the people 
(propopulo); 2, of a slave to be emancipated {pro 
libertate) ; 3, of a pupil {pro tiiteld) ; and, 4, an 
/ictio furti could be brought in the name of per- 
sons in the hands of an enemy, or absent in the 
service of the State. In the time of \hQ fommlcBj 
<iognitoreSy procuratoreSy and defensores were ad- 
mitted to appear for principals. The cognitor was 
solemnly appointed in the presence of the magis- 
trate and of the opposite party, and his principal 
was bound by his acts. He could not be ap- 
pointed conditionally. The procurator was ap- 
pointed without any solemnity, and his acts did 
not affect his principal unless ratified by him. 
Later, under the extraordinaria judiciay the procu- 
rator was vested with the authority of the cognitor y 
whose name fell into disuse. The defensor ap- 
peared (generally only for the defendant) without 
any appointment. Tutors and curators could also 
appear for their pupils and wards. 

Security, Satisdationum modus alius antiquitati 
placuity aliiim novitas per usum amplexa est (Inst. 
IV. 11 pr.) By the old law a defendant in a real 
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isjction appearing in person or by another had to 
give security J udicatum solvi, which guaranteed, 1, 
that the damages would be paid, 2, that he would 
appear in court to receive sentence (Judicatum 
sisti\ 3, that he would not employ fraud (de dolo 
tnalo). Appearing in person in a personal action 
a defendant had no security to give, except in 
certain cases, propter genus actionis (as de morihus 
mulieris)j or propter personam, quia sicspecta sit (as 
if he is a bankrupt) : if he pleaded through 
another, he was bound satisdare, for nemo defensor 
in aliend re sine satisdatione idoneiis esse creditur. 
The plaintiff in a real or personal action only had 
to give security in case he appeared by a procii- 
rotor that he would confirm his acts {}'eni ratam 
dominiim hahiturum or de rato). For further 
details, see Gai. IV. 101, 102. 

By the law of Justinian the plaintiff in a 
real or personal action has only to give the se- 
curity de rato when he acts as procurator absentis 
not publicly appointed. The defendant appearing 
in person, even in a real action, only has to give 
^Qcxxriij judicatum sisti. But when represented by 
a procurator or defensor ^ the cautio judicatum solvi 
must be given. He must also find a fidejussor, or 
surety (if present he may be his own surety), and 
give a hypotheca or mortgage of his property 
binding his heirs. 
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Exceptioties. The defence to an action is made 
by exceptions. Camparatce sunt excepftones defen- 
dendorum eorum gratia cum quibus agitur : saspe 
enim accidit, ut quia jure civiK teneatur, sed iniquunh 
sit eumjudicio condemnari, (Grai. IV. 116.) Origi- 
nally they were restrictions imposed on the deci- 
sion of a judge by the praetor from considerations 
of equity {si in ed re nihil dolo nialo factum sity. 
nequefiai). They were afterwards adopted by the 
civil law. 

They are addressed, (i), in Jus, to dispute a 
question of law, (ii), in factum, to try a question 
of fact. They are also (i), in rem, affecting the 
general matter in dispute, and (ii), in personam y 
touching the personal liability of the defendant. 

Exceptions are either, 1, perpetual and per- 
emptory, or 2, temporary and dilatory. 

1. Perpetual and peremptory exceptions repel 
the plaintiff's case on its merits, and destroy for 
ever his right of action ; e.g.j doli rnaUj met us camdy^ 
pecunice non numeratce (where one has stipulated 
to pay money but has not paid it), and rei judi- 
catce (that the cause has been already decided). 

Gains mentions also the exceptio rei in judicium 
deductcB, which may be made by one of two joint 
promissors when each has been separately sued. 
(III. 181, and IV. 106, 107.) 

2. Temporary and dilatory exceptions are framed 
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to delay an action which is essentially just, but 
brought at a wrong time or in an improper manner; 
e,g.^ pacti conventi (where the plaintiff has agreed 
not to sue within a certain time), and litis dividiuB 
(where a plaintiff splits his action for a single 
thing into two), also (before Justinian) objections 
to a procurator. 

Most of the exceptions allowed to a debtor are 
available also to his sureties. 

Nttda pactio (p. 143) non parit obligationem, sed 
parit exceptionem. (D. 2. 14. 7.) 

Replications, The plaintiff may make a repli' 
catio to the exceptions, and the defendant may 
answer again by a duphcatio, to which the plaintiff 
has the right of a triplicatio. The pleadings may 
be extended still further. 




Theodosius II. 
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OF INTERDICTS. 

Inst. IV. 15. GaL IV. 138—170. 

Under the fonnulaiy system, interdicts were cer- 
tain forms of words by which the praetor ordered or 
forbade something to be done, generally in disputes 
as to possession or ^{/a^t-possession of property. 

Justinian abolishes them, supplying their place 
with actions in the judtcia extraordinaria. 

They were, 1, prohibitory (as to prevent an act 
of violence) ; 2, restoratory (to place the rightful 
owner in possession, though for the first time) ; 
3, exhibitory (ordering some person or thing to be 
exhibited). 

They were generally given that possession 
might be (i) acquired {adipiscendce possessionis) ; 
(ii) retained (retifiendai) ; (iii) recovered (recupe- 
randce), 

(i) Of those for acquiring possession were (1) 
quorum bonorum, to compel the delivery to the 
bonorum possessor of goods belonging to an in- 
heritance. 2. Bonorum quoque emptori similiter 
j>roponitur interdictum quod quidam possessorium 
vocant. 3. Iteni ei qui publica bona emerit, ejusdem 
conditionis interdictum proponitur quod appellatur 
lectorium, quod sectores vocantur qui publici bona 
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mercantur, (Gai. IV. 145, 146.) 4. Tiiieinterdictum 
JSaManum to enforce the right of an owner of land 
to the property of his tenant pledged as security 
for rent {cf. actio Serviuna, p. 180). 

(ii) Of those for retaining possession were, (1) 
mU possidetis^ given to one who was in possession 
of land or buildings (acquired nee vi nee clam nee 
jpreeario)y that he might be declared to be the 
legal possessor ; (2) utruhij given for the same 
purpose to one who had been in possession of 
movable property (acquired nee vi nee clam nee 
jprecario) for the greater part of the previous year. 

Gains explains these two interdicts {IV. 150-2). 
•Justinian says that the actions which superseded 
them are both placed on the same footing as 
regards possession, whether the property be mova- 
ble or immovable. (Inst. IV. 15.) 

A man may retain possession by anyone who 
possesses in his name; e,g.y a tenant, or deposi- 
tory, or borrower, and even by the mere intention 
of possessing. Possidere videmuvy non solum si ipsi 
possideamuSj sed etiam si nostra nomine aliquis in pos- 
sessione sitj licet si nostro juri subjectus non sity 
qtuilis est colonus et inquilinm (p. 157 n.) Per eos 
quoque opted quos depostierimus, aid quibus commo-- 
daverimusj aut quibm tisufructum vol usum aut gra^ 
tuitam habitationem constituerimus^ ipsi possidere 

videmur; et hoc est quod vulgo dicitur, reiineri posses- 

o 2 
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the laws, the constitutions, and customs. In the 
SLCtions /amiluB erciscendcBj communi dividundoy and 
finium regitndoruniy he has to adjudicate according 
to the rights of the parties. If he gives an un- 
just decision by mistake of law, or through fraud, 
corruption, or ignorance, or goes beyond the scope 
of the case, he is said to ^^make a cause his own,"^ 
and is liable to an action from the injured person 
for damages. In case of a mistake of fact, the 
decision is good, subject to appeal. A judex may 
divest himself of his o£Sce by swearing 9%bi n^m 
liquere. 

OF PUBLIOA JUDICIA. 

Inst. IV. 18. 

Public prosecutions are employed for the punish* 
ment of criminals, and are open to every citizen. 
They are not introduced by actions. Puhlica 
judicia neque per actioms ordinantur neque omnina 
quidqiiam simile habent cum cceteris judidis de quibua 
locuti 8umtc8, magnaque diversitas est eorum et in 
instituendis et in exercendis, (Inst. IV. 18. pr.) 

They are, 1, capital {i,e,j affecting the caput of 
the criminal, p. 55) involving death, interdictuy 
aqiice et ignis, deportatiOy or sentence to the mines ;^ 
and 2, not capital, involving infamy and pecuniary^ 
penalties.* 

* '* The elassifications of crimes, which are not contained ereik 
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The Lex Julia Mqjestatia punishes treason with 
death, coupled with perpetual infamy. See Paul, 

Sent. Bee. Y. 29. 

The Lex Julia de Adulteriis punishes adultery 
with death, and seduction sine vi with confiscation 
of half the fortune in the case of the rich, and 
corporal punishment and relegation in the case 
of the poorer classes. 

The Lex Cornelia de Sicariis condemns assassins 
to death. See Paul, Sent. Bee. V. 23. 

The Lex Pompeia de Parriddiis provides that 
those guilty of the murder of a parent, grand- 
parent, or child, shall be sewn up in a leather 
sack with a dog, a cock, a viper, and a monkey, 
and thrown into sea or river, that the air may be 
denied them while they survive, and the earth 

in the Corpus Juris of Justinian, are remarkably capricious.** 
**The Statutes of Sylla and Augustus were the foundation of 
the penal jurisprudence of the Empire, and nothing can be 
more extraordinary than some of the classifications which they 
bequeathed to it. I need only gjive a single example in the 
fact that perjury was always classed with cutting and wounding, 
and with poisoning^ no doubt because a law of Sylla, the Lex 
Cornelia de Sicariis et Yeueficis, had given jurisdiction over aU 
these three forms of crimes to the same Permanent Commission. 
It seems, too, that this capricious grouping of crimes affected 
the vernacular speech of the Romans. People naturally fell 
into the habit of designating all the offences enumerated in one 
law by the first name on the list, which doubtless gave its style 
to the law court deputed to try them." Ancient Law, p. 393. 
See also .p. 385 for an account of the History of Criminal Law. 
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d^fiortaiio. See P«iL &s/. £0r. T. 2a. 

Th^ Lex J^lia de Vi PMkm mi Priadm 
jMilyUc rlokuioe irith deportaiio^ and pnimte 
Leoioe irith oaofificauonaf ooe-tiiiid of die oAeoder's 
property. Bape is punished with death. See 

Tbe Jdesr </«/ta de Peeulaiu pnniihes lobberjr of 
j/ublie or sacred property with departatioj hot in 
this ease of magistrates^ with death. 

The L^ Fahia de PlagiariU ponishea with fine 
(sometimes with death) those goilty ci plagiitm^ 
or the fraudulent imprisonment, sale, d>duction, 
or concealment of a free citizen, or another man's 
slave. 

The Lex Julia de Amlntu prohibits onlawfol 
means of obtaining public office, or dignity. 

The Lex Julia Repetundarum punishes magis- 
trates or judges for bribery and corruption. 

The Lex Julia de Anttond prohibits combina^ 
tions for raisiing the market prices of provisions. 

The Lex Julia de Beaidtm punishes embezzle- 
ment or maladministration of public moneys. 

" The Institutes close with a short title, * De 
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Publicis Judiciis,' which only includes a species 
of Criminal Procedure, together with the Crimes 
and Punishments to which that species was ap- 
propriate. It would seem that this title in the 
Institutes is not a member or constituent part of 
the work, but rather a hasty and incongruous 
appendix added on an afterthought For, first, 
instead of expounding the subject in a systematic 
manner, it merely touches a fragment of the sub- 
ject. Secondly, it appears that Criminal Law 
was looked upon by the Roman Jurists as properly 
forming a department of Jus Publicum; and thtSy 
it is most probable, was not included in the 
Treatises from which Justinian's Institutes were 
oopied or compiled. Whether a similar title was 
appended to the Institutes of Gains is uncertain, 
the concluding portion of the manuscript being 
lost or illegible." Austin, Tables and Notes, 
p. 959. 

The brevity of the notice of Criminal Law is 
•explained in the concluding passage of the Insti- 
tutes : Sed de publicis judiciis hoc exposuimm, ut 
whis possihik sit summo digito et quasi per indicem ea 
tetigisse : alioquin diligentior eorum scientia vobis ex 
htioribm Digestorum librisy Deo propitio, adven- 
iura est 
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APPENDIX* 



Frcym " Gibbon's Roman Empire," Chi'p, XLIV. 

Forms of the old Roman Law. — "The jurisprudence^ 
of the first Eomans exhibited the scenes of a panto- 
mime ; the words were adapted to the gestures, and 
the slightest error or neglect in the forms of proceeding 
was sufficient to annul the svJbstance of the fairest 
claim. The communion of the marriage-life was 
denoted by the necessary elements of fire and water ;: 
and the divorced wife resigned the bunch of keys by 
the delivery of which she had been invested with the- 
govemment of the family. The manumission of a son 
or a slave was performed by turning him round with ai 
gentle blow on the cheek ; a work was prohibited by 
the casting of a stone ; prescription was interrupted by 
the breaking of a branch; the clenched fist was the- 
symbol of a pledge or deposit ; the right hand was th&^ 

gift of faith and confidence In a civil 

action, the plaintiff touched the ear of his witness^ 
seized his reluctant adversary by the neck, and im- 
plored, in solemn lamentation, the aid of his fellow^ 
citizens. The two cotnpetitors grasped each other's^ 
hand, as if they stood prepared for combat before the 
tribunal of the prcetor ; he commanded them to produce- 
the object of the dispute ; they went, they returned 
with measured steps, and a clod of earth was cast at his. 
feet to represent the field for which they contended^ 
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This occiilt science of the words and actions of law was 
the inheritance of the pontiffs and patricians. . . . 
The treachery of some plebeian officers at length re- 
vealed the profitable mystery ; in a more enlightened 
age the legal actions were derided and observed, and 
the same antiquity which sanctified the practice, oblite- 
trated the use and meaning of this primitive language." 
Reforms of Justinian. — " When Justinian Bsoended 
the throne, the Reformation of the Roman jurigprudence 
was an ai'duous but indispensable task. In the ^ace 
of ten centuries the infinite variety of laws and legal 
opinions had filled many thousand volumes, which no 
fortune could purchase and no capacity could digest 
Books could not easily be found ; and the judges, poor 
in the midst of riches, were reduced to the exercise of 
their illiterate discretion. The subjects of the Gre^L 
provinces were ignorant of the language that disposed 
of their lives and properties ; and the barbarotu dialect 
•of the Latins was imperfectly studied in the academies 
of Berytus and Constantinople. As an Illyrian soldier, 
that idiom was familiar to the infancy of Justinian ; 
his youth had been instructed in the lessons of juris- 
prudence, and his Imperial choice selected the most 
learned civilians of the East to labour with their 

sovereign in the work of reformation As 

soon as the Emperor had approved their labours, 
he ratified, by his legislative power, the speculations 
of the jurisconsults : their commentaries on the 
Twelve Tables, the Perpetual Edict, the laws of the 
people, and the decrees of the senatCf succeeded to the 
authority of the text ; and the text was abandoned, as 
4in useless, though venerable, relic of antiquity. The 
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Code^ the Pandects^ and the Institutes^ were declared 
to be the legitimate system of civil jurisprudence ; they 
alone were admitted in the tribunals, and they alone- 
were taught in the academies of Eome, Constantinople^ 
and Berytus. Justinian addressed to the Senate and 
provinces his eternal oracles ; and his pride, imder the- 
mask of piety, ascribed the consummation of this great 
design to the support and inspiration of the Deity." 

The 'paternal ftouoer, — "In the forum, the senate, 
or the camp, the adult son of a Eoman citizen enjoyed 
the public and private rights of a person ; in his father's^ 
house he was a mere thing ; confoimded by the laws* 
with the moveables, the cattle, and the slaves, whom 
the capricious master might alienate or destroy without 
being responsible to any earthly tribunal The hand 
which bestowed the daily sustenance might resume the- 
voluntary gift, and whatever was acquired by the 
labour or fortune of the son was immediately lost in 
the property of the father. His stolen goods (his oxeru 
or his children) might be recovered by the same actioa 
of theft ; and if either had been guilty of a trespass, it 
was in his own option to compensate the damage, or re- 
sign to the injured party the obnoxious animal. At the* 
call of indigence or avarice, the master of a family 
could dispose of his children or his slaves. • . . .. 
According to his discretion, a father might chastise the* 
real or imaginary faults of his children by stripes, by 
imprisonment, by exile, by sending them to the country 
to work in chains among the meanest of his servants. 
The majesty of a parent was armed with the power of 
life and death ; and the examples of such bloody exe* 
cutions, which were sometimes praised and never 
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punished, may be traced in the annals of Rome, beyond 
the times of Pompey and Augustus. Neither age, nor 
rank, nor the consular office, nor the honours of a 
triumph, could exempt the most illustrious citizen 
from the bonds of filial subjection : his own descen- 
•dants were included in the fieunily of their common 
ancestor; and the claims of adoption were not less 
sacred or less rigorous than those of nature. . . . 
An imperfect right of property was at length com- 
municated to sons ; and the threefold distinction of 
profectiticyus, adventUiatts, and profesiional, was ascer- 
tained by the jurisprudence of the Code and Pandects. 
Of all that proceeded from the father he imparted only 
the use, and reserved the absolute dominion ; yet, if 
his goods were sold, the filial portion was excepted, by 
a favourable interpretation, from the demands of the 
•creditors. In whatever accrued by marriage, gift, or 
^lateral succession, the property was secured to the 
son ; but the father, unless he had been specially 
excluded, enjoyed the usufruct during his life. As a 
just and prudent reward of military virtue, the spoils 
of the enemy were acquired, possessed, and bequeathed 
by the soldier alone ; and the fair analogy was extended 
to the emoluments of any liberal profession, the salary 
of public service, and the sacred liberality of the em- 
peror or the empress. The life of a citizen was less 
•exposed than his fortune to the abuse of paternal power. 
. . The Roman father, from the licence of servile 
dominion, was reduced to the gravity and moderation 
of a judge A private jurisdiction is repug- 
nant to the spirit of monarchy ; the parent was again 
reduced from a judge to an accuser ; and the magis- 
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trates were enjoined by Severus Alexander to hear his 
•complaints and execute his sentence. He could no 
longer take the life of a son without incurring the guilt 
4ind punishment of murder ; and the pains of parricide, 
from which he had been excepted by the Pompeian law, 
were finally inflicted by the justice of Constantine." 

Marriage, — "Experience has proved that savages 
-are the tyrants of the female sex, and that the condi- 
tion of women is usually softened by the refinements 
of social life. In the hope of a robust progeny, Ly- 
curgus had delayed the season of marriage : it was 
fixed by Numa at the tender age of twelve years, that 
the Eoman husband might educate to his will a pure 
and obedient virgin. According to the custom of an- 
tiquity, he bought his bride of her parents, and she 
fulfilled the coemption by purchasing, with three pieces 
of copper, a just introduction to his house and house- 
hold duties. A sacrifice of fruits was ofiered by the 
poutifis in the presence of ten witnesses ; the contract- 
ing parties were seated on the same sheepskin ; they 
tasted a salt cake of far, or rice ; and this confarreatimi, 
which denoted the ancient food of Italy, served as an 
emblem of their mystic union of mind and body. But 
this imion on the side of the woman was rigorous and 
unequal, and she renounced the name and worship of 
her father's house to embrace a new servitude, deco- 
rated only by the title of adoption : a fiction of the 
law, neither rational nor elegant, bestowed on the 
mother of a family (her proper appellation) the strange 
characters of sister to her own children and of daughter 
to her husband or master, who was invested with the 
plenitude of paternal power. By his judgment or 
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caprice her behaviour was approved, or censored, or 
chastised; he exercised the jurisdiction of life and 
death ; and it was allowed that in the cases of adulteiy 
or drunkenness the sentence might be properly inflicted. 
She acquired and inherited for the sole benefit of her 
lord ; and so clearly was woman defined, not as a person, 
but as a thing, that, if the original title were deficient, 
she might be claimed, like other moveables, by the use 
and possession of an entire year. 

"After the Punic triumphs the matrons of Home 
aspired to the common benefits of a free and opulent 
republic ; their wishes were gratified by the indulgence 
of fathers and lovers, and their ambition was unsuc- 
cessfully resisted by the gravity of Cato the Censor, 
They declined the solemnities of the old nuptials, de- 
feated the annual prescription by an absence of three 
days, and, without losing their name or independence, 
subscribed the liberal and definite terms of a marriage 
contract. Of their private fortunes, they commimi- 
cated the use and secured the property : the estates of 
a wife could neither be alienated nor mortgaged by a 
prodigal husband ; their mutual gifts were prohibited 
by the jealousy of the laws ; and the misconduct of 
either party might afford, under another name, a future 
subject for an action of thefL To this loose and 
voluntary compact religious and civil rights were no 
longer essential, and between persons of a similar rank 
the apparent community of life was allowed as sufficient 
evidence of their nuptials. The dignity of marriage 
was restored by the Christians, who derived all spiri- 
tual grace from the prayers of the faithful and the 
benediction of the priest or bishop. The origin^ 
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Talidity, and duties of the holy institution, were regu- 
lated by the tradition of the synagogue, the precepts 
of the Gospel, and the canons of general or provincial 
synods ; and the conscience of the Christians was awed 
by the decrees and censures of their ecclesiastical rulers. 
Yet the magistrates of Justinian were not subject to 
the authority of the church : the emperor consulted 
the unbelieving civilians of antiquity ; and the choice 
of matrimonial laws in the Code and Pandects is 
directed by the earthly motives of justice, policy, and 
the natural freedom of both sexes." 

The right of property. — " The original right of pro- 
perty can only be justified by the accident or merit of 
prior occupancy ; and on this foundation it is wisely 
established by the philosophy of the civilians. The 
savage who hollows a tree, inserts a sharp stone into a 
wooden handle, or applies a string to an elastic branch, 
becomes in a state of nature the just proprietor of the 
canoe, the bow, or the hatchet. The materials were 
common to all ; the new form, the produce of his time 
and simple industry, belongs solely to himself. His 
hungry brethren cannot, without a sense of their own 
injustice, extort from the himter the game of the 
forest overtaken or slain by his personal strength and 
dexterity. If his provident care preserves and multi- 
plies the tame animals, whose nature is tractable to 
the arts of education, he acquires a perpetual title to 
the use and service of their numerous progeny, which 
derives its existence from him alone. If he encloses, 
and cultivates a field for their sustenance and his own, 
a barren waste is converted into a fertile soil ; the seed,^ 
the manure, the labour, create a new value, and the 

p 
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rewards of harvest are painfully earned by the fatigues 
of the revolving year. In the successive states of 
society, the hunter, the shepherd, the husbandmaiiy 
may defend their possessions by two reasons which 
forcibly appeal to the feelings of the human mind : 
that whatever they enjoy is the fruit of their own 
industry ; and that every man who envies their felicity 
may purchase similar acquisitions by the exercise of 
similar diligence. Such, in truth, may be the freedom 
and plenty of a small colony cast on a fruitful island. 
But the colony multiplies, while the space continues 
the same ; the common rights, the equal inheritance of 
mankind, are engrossed by the bold and crafty : each 
field and forest is circumscribed by the landmarks of a 
jealous master; and it is the peculiar praise of the 
iloman jurisprudence that it asserts the claim of the 
first occupant to the wild animals of the earth, the air, 
and the waters. In the progress from primitive equity 
to final injustice, the steps are silent, the shades are 
almost imperceptible, and the absolute monopoly is 
guarded by positive laws and artificial reason. The 
active, insatiate principle of self-love can alone supply 
the arts of life and the wages of industry; and as soon 
as civil government and exclusive property have been 
introduced, they become necessary to the existence of 

the human race A Iloman citizen could 

only forfeit his rights by apparent dereliction, and such 
dereliction of a valuable interest could not easily be 
presumed. Yet, according to the Twelve Tables, a 
prescription of one year for moveables and of two years 
for immoveables, abolished the claim of the ancient 
master, if the actual possessor had acquired them by a 
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fair transaction from the person whom he believed to 
be the lawful proprietor. Such conscientious injustice, 
without any mixture of fraud or force, could seldom 
injure the members of a small republic; but the 
various periods of three, of ten, or of twenty years, 
determined by Justinian, are more suitable to the 
latitude of a great empire." 

Hereditary succession, — "The personal title of the 
first proprietor must be determined by his death ; but 
the possession, without any appearance of change, is 
peaceably continued in his children, the associates of 
his toil, and the partners of his wealth. This natural 
inheritance has been protected by the legislators of 
every clime and age, and the father is encouraged to 
persevere in slow and distant improvements, by the 
tender hope that a long posterity will enjoy the fruits 
of his labour. The principle of hereditary succession 
is universal ; but the order has been variously esta- 
blished by convenience or caprice, by the spirit of 
national institutions, or by some partial example which 
was originally decided by fraud or violence. The ju- 
risprudence of the Romans appears to have deviated 
from the equality of nature much less than the Jewish, 
the Athenian, or the English institutions. On the 
death of a citizen, all his descendants, unless they 
were already freed from his paternal power, were 
called to the inheritance of his possessions The in- 
solent prerogative of primogeniture was unknown ; 
the two sexes were placed on a just level ; all the sons 
and daughters were entitled to an equal portion of the 
patrimonial estate ; and if any of the sons had been 

intercepted by a premature death, his person was repre- 

p 2 
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sented, and his share was divided, by his surviying^ 
children. On the failure of the direct line, the right 
of succession must diverge to the collateral branches* 
The degrees of kindred are numbered by the civiliansy 
ascending from the last possessor to a common parent^ 
and descending from the common parent to the next 
heir : my father stands in the first degree, my brother 
in the second, his children in the third, and the re- 
mainder of the series may be conceived by fancy or 
pictured in a genealogical table. In this computation 
a distinction was made, essential to the laws and even 
the constitution of Home : the agnats, or persons con- 
nected by a line of males, were called, as they stood in 
the nearest degree, to an equal partition ; but a female 
w^as incapable of transmitting any legal claims ; and 
the cognats of every rank, without excepting the dear 
relation of a mother and a son, were disinherited by 
the Twelve Tables, as strangers and aliens. Among 
the Eomans a gens or lineage was imited by a common 
name and domestic rites; the various cognomens or 
surnames of Scipio or Marcellus distinguished from 
each other the subordinate branches or families of the 
Cornelian or plaudian race : the default of the agnat» 
of the same surname was supplied by t£e larger de- 
nomination of gentiles ; and the vigilance of the laws 
maintained, in the same name, the perpetual descent 
of religion and property, A similar principle dictated 
the Yoconian law, which abolished the right of female 
inheritance. As long as virgins were given or sold in 
marriage, the adoption of the wife extinguished the 
hopes of the daughter. But the equal succession of 
independent matrons supported their pride and luxury. 
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and might transport into a foreign house the riches of 
their fathers. While the maxims of Cato were revered, 
they tended to perpetuate in each family a just and 
virtuous mediocrity ; till female blandishments insen- 
sibly triiunphed, and every salutary restraint was lost 
in the dissolute greatness of the republic. The rigour 
of the decemvirs was tempered by the equity of the 
praetors. Their edicts restored emancipated and post- 
humous children to the rights of nature ; and upon the 
failure of the agnats, they preferred the blood of the 
cognats to the name of gentileSy whose title and character 
was insensibly covered with oblivion. The reciprocal 
inheritance of mothers and sons was established in the 
Tertullian and Orphitian decrees by the humanity of 
the senate, A new and more impartial order was 
introduced by the Novels of Justinian, who aflfected to 
revive the jurisprudence of the Twelve Tables. The 
lines of masculine and female kindred were confounded : 
the descending, ascending, and collateral series, was 
accurately defined ; and each degree, according to the 
proximity of blood and affection, succeeded to the 
vacant possessions of a Koman citizen." 

Wills. — " Before the time of the decemvirs, a Koman 
citizen exposed his wishes and motives to the assembly 
of the thirty curise or parishes, and the general law of 
inheritance was suspended by an occasional act of the 
legislature. After the permission of the decemvirs, 
each private lawgiver promulgated his verbal or written 
testament in the presence of five citizens, who repre- 
sented the five classes of the Roman people ; a sixth 
witness attested their concurrence ; a seventh weighed 
the copper money, which was paid by an imaginary 
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purchaser, and the estate was emancipated by a ficti- 
tious sale and immediate release. This singtdar 'cere- 
mony, which excited the wonder of the Greeks, was 
still practised in the age of Severus ; but the praetors 
had already approved a more simple testament, fdr 
which they required the seals and signatures of seveii 
witnesses, free from all legal exception, and purposely 
summoned for the execution of that important act* 
A domestic mc^narch, who reigned over the lives and for- 
tunes of his children, might distribute their respective 
shares according to the degrees of their merit or hi» 
affection ; his arbit^ry displeasure chastised an unworthy 
son by the loss of his inheritance, and the mortifying 
preference of a stranger. But the experience of unna- 
tural parents recommended some limitations of their 
testamentary powers. A son, or, by the laws of 
Justinian, even a daughter, could no longer be dis- 
inherited by their silence : they were compelled to- 
name the criminal and to specify the offence ; and the 
justice of the emperor enumerated the sole causes that 
could justify such a violation of the first principles of 
nature and society. Unless a legitimate portion, a 
fourth part, had been reserved for the children, they 
were entitled to institute an action or complaint of 
inofficious testament — to suppose that their father's 
understanding was impaired by sickness or age, and 
respectfully to appeal from his rigorous sentence to- 
the deliberate wisdom of the magistrate." 

Legacies. — " In the Roman jurisprudence an essential 
distinction was admitted between the inheritance and 
the legacies. The heirs who succeeded to the entire 
unity, or to any of the twelve fractions of the substance 
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of the testator, represented his civil and religious cha- 
racter, asserted his rights, fulfilled his obligations, and 
discharged the gifts of friendship or liberality which 
his last will had bequeathed under the name of legacies. 
But afi the imprudence or prodigality of a dying man 
might exhaust the inheritance, and leave only risk and 
labour to his successor, he was empowered to retain 
the Falcidian portion ; to deduct, before the payment 
of the legacies, a clear fourth for his own emolument. 
A reasonable time was allowed to examine the pro- 
portion between the debts and the estate, to decide 
whether he should accept or refuse the testament ; and 
if he used the benefit of an inventory, the demands of 
the creditors could not exceed the valuation of the 
effects. The last will of a citizen might be altered 
during his life, or rescinded after his death : the per- 
sons whom he named might die before him, or reject 
the inheritance, or be exposed to some legal disqualifi- 
cation. In the contemplation of these events, he was 
permitted to substitute second and third heirs to replace 
each other according to the order of the testament ) and 
the incapacity of a madman or an infant to bequeath 
his property might be supplied by a similar substitu- 
tion. But the power of the testator expired with the 
acceptance of the testament : each Eoman of mature 
age and discretion acquired the absolute dominion of his 
inheritance, and the simplicity of the civil law was never 
clouded by the long and intricate entails which confine 
the happiness and freedom of unborn generations." 

Codicils and trusts. — "Conquest and the foraialities 
of law established the use of codicils. If a Eoman 
was surprised by death in a remote province of the 
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empire, he addressed a short epistle to his legitimate 
or testamentary heir, who fulfilled with honour, or 
neglected with impunity, this last request, which the 
judges before the age of Augustus were not authorised 
to enforce. A codicil might be expressed in any mode 
or in any language, but the subscription of five wit- 
nesses must declare that it was the genuine composition 
of the author. His intention, however laudable, was 
sometimes illegal, and the invention of Jideicommissaf 
or trusts, arose from the struggle between natural 
justice and positive jurisprudence. A stranger of 
Greece or Africa might be the friend or benefactor of 
a childless Roman, but none, except a fellow-citizen,, 
could act as his heir. The Voconian law, which 
abolished female succession, restrained the legacy or 
inheritance of a woman to a sum of one hundred thou- 
sand sesterces ; and an only daughter was condemned 
almost as an alien in her father's house. The zeal 
of friendship and parental affection suggested a 
liberal artifice : a qualified citizen was named in the 
testament, with a prayer or injunction that he would 
restore the inheritance to the person for whom it was 
truly intended. Various was the conduct of the 
trustees in this painful situation ; they had sworn to 
observe the laws of their country, but honour prompted 
them to violate their oath ; and if they preferred their 
interest under the mask of patriotism, they forfeited 
the esteem of every virtuous mind. The declaration 
of Augustus relieved their doubts, gave a legal sanction 
to confidential testaments and codicils, and gently un- 
ravelled the forms and restraints of the republican 
jurisprudence. But as the new practice of trusts 
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degenerated into some abuse, the trustee was enabled, 
by the Trebellian and Pegasian decrees, te reserve one- 
fourth of the estate, or to transfer on the head of the 
real heir all the debts and actions of the succession. 
The interpretation of testaments was strict and literal; 
but the language of trusts and codicils was delivered 
from the minute and technical accuracy of the civilians.*' 
Abuses of civil jurisprudence, — " The penal statutes 
form a very small proportion of the sixty-two books of 
the Code and Pandects, and in all judicial proceeding 
the life or death of a citizen is determined with less 
caution and delay than the most ordinary question of 
covenant or inheritance. This singular distinction, 
thoug:h sqpaething may be allowed for the urgent 
necessity of defending the peace of society, is derived 
from the nature of criminal and civil jurisprudence. 
Our duties to the state are simple and uniform ; the 
law by which he is condemned is inscribed not only on 
brass or marble, but on the conscience of the offender, 
and his guilt is commonly proved by the testimony of 
a single fact. But our relations to each other are 
various and infinite ; our obligations are created, 
annulled, and modified by injuries, benefits, and pro- 
mises ; and the interpretation of voluntary contracts 
and testaments, which are often dictated by fraud or 
ignorance, affords a long and laborious exercise to the 
sagacity of the judge. The business of life is multiplied 
by the extent of commerce and dominion, and the 
residence of the parties in the distant provinces of an 
empire is productive of doubt, delay, and inevitable 
appeals &om the local to the supreme magistrate. 
Justinian, the Greek emperor of Constantinople and the 
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East, was the legal successor of the Latian shepherd who 
had planted a colony on the banks of the Tiber. In a 
period of thirteen hundred years the laws had reluc- 
tantly followed the changes of government and manners; 
and the laudable desire of conciliating ancient names, 
with recent institutions destroyed the harmony and 
swelled the magnitude of the obscure and irregular 
system. The laws which excuse on any occasions the 
ignorance of their subjects, confess their own imper- 
fections ; the civil jurisprudence, as it was abridged by 
Justinian, still continued a mysterious science and a pro- 
fitable trade, and the innate perplexity of the study 
was involved in tenfold darkness by the private industry 
of the practitioners. The expense of the pursuit some- 
times exceeded the value of the prize, and the fairest 
rights were abandoned by the poverty or prudence of 
the claimants. . . . The experience of an abuse 
from which our own age and country are not perfectly 
exempt may sometimes provoke a generous indignation^ 
and extort the hasty wish of exchanging our elaborate 
jurisprudence for the simple and summary decrees of a 
Turkish cadhi. Our calnjer reflection will suggest that 
such forms and delays are necessEiry to guard the per- 
son and property of the citizen ; that the discretion of 
the judge is the first engine of tyranny ; and that the 
laws of a free people should foresee and determine 
every question that may probably arise in the exercise 
of power and the transactions of industry. But the 
government of Justinian united the evils of liberty and 
servitude, and the Romans were oppressed at the same 
time by the multiplicity of their laws and the arbitrary 
will of their master." 
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tionem, 114 
conjoint and separate, 

109 
objects and effects o^ 

110 
pcense nomine, 114 
post mortem heredis, 

114 
to uncertain persons,, 

113 
to posthumous ex- 

tranei, 113 
to the slave of the heuy 

114 
vesting of, 112 
Legatarii partiarii, 118- 
Legatum generis, 113 

liberationis, 111 
nominis, 113 ' ■. 

optionis, 113 
,, poense nomine, 114 
Legis actiones, 172 
Legitimation; 49 
Legitimi personse, 126 
Legitimo jure, 127 
Legitimus heres, 119, 180, 13$ 
Leo the Philosopher, 14, 49 
Leonina societas, 157 
Letting-to-hire, 156 
Lex, 30 

^butia, 173 
^lia Sentia, 86, 39 
Apuleia, 150, 151 
AquiHa, 168 
AtUia, 60 
Atinia, 81 
Claudia, 59 

Cornelia de falsis, 151, 199 
8icariis,170,198 
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Lex Fabia de plagiariis, 199 
if Falcidia, 115 
„ Furia, 115, 150 
,, Furia Caninia, 39 
J, Hortensia, 30 
,, Julia, 141 

,, Juliadeadulteriis,89,97>198 
,, ,, ambitu, 199 
,, „ annon^, 200 
,, majestatis, 198 
,, peculatus, 199 
,, repetundarum, 200 
„ de residuis, 200 
„ „ vi,199 
„ et Titia, 60 
Junia Norbana, 36, 120 
,, Papia Poppsea, 62, 97, 111, 

129, 133 
,, Petronia, 40 
„ Plautia, 81 

,, Pompeia de Parricidiis, 198 
„ Publilia, 151 
„ Voconia, 97, 107, 115, 120, 

127, 212, 216 
Libellus conventlonis, 177 

„ repudii, 48 
Liberorum, jus triuiii, 62, 65, 128 
Liberti, adoption of, 52 

marriage of, 47, 48 
succession of, 132 
assignment of, 134 
Libertini, 35, 137 
Libertus Orcinus, 39, 120 
Libram, per ses et, 44, 53, 72, 144 
libripens, 72, 91 
Licium, 165 
Linteum, 38 

Litem suam facere, 171, 197 
Litigation, groundless, 196 
Litis contestatio, 163, 175 
Livy, 2 

Locatio-conductio, 156 
Lucrativa causa, 110 

M 

Macedo, 187, 
Magistratuum edicta, 30 
Mancipatio, 53, 72, 76, 91, 100 
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Mancipi, res, 68 
Mancipia, 37 
Mancipio, in, 54, 105 
Mandatum, 158 
Manum, conventio in, 44, 88 
Manumission, 37 
Manumissor, extraneus, 53, 59 
Manus, 44, 53, 100, 105 

,, iojectio, 172 
Materfamilias, 45 
Matrimonium, 44, 97, 207 
Matrona, 45 
Merces, 156 
Merger, 74 
Missio in bonorum possessionem, 

176 
Modestinus, 5 
Mora, 146 

Mothers, succession of, 128 
Municipes, 33 
Municipia, 49 
Mutuum, 145 

N 

Nations and Nature, Law of, 28, 

29, 33, 34, 154 
Naturales liberi, 52, 131 
Necessarius heres, 103, 105 
Nefasti dies, 121 
Negotiorum gestio, 160 
Nexum, 72, 144 
Nomina arcaria, 153 

,, transcriptitia, 153 
Novatio, 153, 161, 162 
Novels of Theodosius XL, 11 

,, ,, Justinian, 14 
Noxa, 188 
Noxia, 188 
Nuda proprietas, 96 

,, volimtas, 107 
Nudum pactum, 143, 192 
Nudus usus, 78 
Nullius res, 67 
Nuptiae, 44 



Oblatio curiflB, 49 
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Obligations, 143 

dissolution d, 162 
ex contractu, 144 
ex delicto, 163 
natnial, 161 
quasi ex contractn, 

159 
quasi ex delicto, 
171 

Occnpatio, 69 

Office of Judex, 196 

Omission of children in will, 94, 
133, 136 

Oneris ferendi seiritus, 75 

Operanun locatio, 156 

Orbi, 97, 120 

Orciuus, 39, 120 



Pacts, 144, 159 
Paintings, 71 
PapianLaw, 11 
Papinian, 5, 9, 13 
Parricides, 198, 207 
Partiarii legatarii, 118 
Partnership, 157 
Paterfamilias, 41, 205 
Patria potestas, 41, 205 
Patrimonio, res in, 67 
Patron, 37, 40 

right of succession to 

freedman, 132 
power of assigning 
freedman, 134 
Paul the Jurist, 5, 9, 13 

„ Saint, 43 
Pauperies, 189 
Peacocks, 69 
Pearls, 70 

Peculium, of slaves, 37, 112 
adventitium, 89 
profectitium, 89 
castrense, 20, 90 
,, quasi-castrense, 90 

Pensio, 79 

Per capita, per stirpes, divisio, 
124, 128 
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Peregrini, 38, 39, 94, 97, 120, 

148, 151, 154, 174, 176 
Perfectastas, 65 
Permutatio, 144^ 154 
Persona, 32 

incerta, 23, 57, 97, 120 
Petitio, 178 
Petitoria formula, 178 
Pigeons, 69 
Pignoris capio, 172 
. „ jus, 79 
Pignus, 79, 146 
Placita, prindpum, 5 
Plagium, 199 
Plebiscita, 30 
Plebs, 30 
Plus-petitio, 183 
Poeme nomine legatum, 114 
Pontifices, 2, 173 
Possessio, naturalis et ciTilis, 68 

bonorum, 135 

lucrativa, 82 

per alium, 90, 195 

pro herede, 81 
Postliminium, 43, 104 
Postulatio judicis, 175 
Postumus alienus, 113, 120 

,, heres, 104 
Prsediator, 82 
Praedium, 73 
Praefectus urbi, 177 
Prselegare dotem. 111 
Praes, 178 
Prsesides, 177 
Praetor fideicommissarius, 5, 116, 

121 
peregrinus, 33, 174 
urbanus, 3, 38, 173, 174 
Praetoriumjus, 3, 34, 179 
Precarium, 82, 144, 194 
Preposterous stipulations, 150 
Prescription, 80 
Pretium, 154 
Pro herede gestio, 107 
Probatio, causae, 86 
Procinctu, in, 91 
Proconsules, 177 
Proculians, 8, 21, 94, 108, 109 
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Procurator, 162, 190, 19! 
Prodigals, 65, 89, 98, 94 
Property, the right of, 209 
Proconsuls, 4, 38 
Propraetors, 4 
Proscriptio bonorum, 142 
Provinces, 4, 38 
Prudentes, 6, 30, 127 
Pubertas, 46 
Pubertati proximus, 63 
Publicfle res, 67 
PubUcatio, 157 
Pupil, 63 
PupiUary substitution, 98 



Q 

Quadrupeds, 189 . 
Quarta Antonina, 51, 102 

„ Falcidiana, legitima, 102 
Quasi-agnatio,* 95, 100 
Quasi-contracts, 169 
Quasi-delicts, 171 
Quasi-possessio, 193 
Quasi-pupillaris substitutio, 99 
Quasi-traditio, 72, 76 
Querela inofficiosi testamenti, 

101 
Quiritium, jus, 33, 93 
Quotidianse Bes, of Gains, 14 



R 

Rapina, 167 
Receptumjus, 7 
Rectores, 177 
Recuperatorea, 39, 174 
Redemptor, 167 
Reforms of Justinian, 204 
Regula Catoniana, 7, 112 
Regulse juris, 7 

Rei communis administratio, 160 
Relegatio, 42 
Remancipatio, 48 
Replicatio, 193 

Representatives in actions, 190 
Repudium, 48 



Res, divisions of, 67 

, communes, 67 

, corporales et incorporales, 
67 

, fungibiles, 78, 108, 145 

, mancipi et necmancipi, 68, 
89 

, movable and immovable, 
67,79 

, nullius, 67 

, publicae, 67 

, religiosae, 67 

, sacrse, sanctse, 67 
Rescripta, 6 

Responsa Prudentum, 6, 30, 127 
Restitutio in integrum, 176 
Retentiones, 86^ 184 
Revocation of wiUs, 100 
Rivers, 70 
Rogatur lex, 30 
Roman Law, forms of the ol 

208 
Ruptum, testamentum, 100 

S 

Sabinians, 8, 21, 94, 109, 163 

Sacra familise, 41 

Sacrae res, 67 

Sacramenti actio, 172 

Sale per ses et libram, 44, 63, 7 

144 
Salvius Julianus, 6 
Sanctse res, 67 
Satisdatio, 23, 150, 190 

,, judicatum solvi, 190 
,, tutorum, 66 
Scutica, 38 
Sea-shore, 70 
Sectio bonorum, 141 
Senatus oonsultum, 30 

Claudianum, 36, 142 
Macedonianum, 187 
Neronianum,' 109 
Orphitianum, 130, 133 
„ Pegasiannm, 115, 117 
„ Tertulliamun, 123 
„ TrebeUianam, 117 
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Seneca, 40 
Sententise receptse, 7 
Sequester, 146 
Servitudes, 73 

personal, 76 
prsedial, 74 
rural, 75 
urban, 76 
Servius Sulpicius, 4 
Servus pcense, 37 

,, sine domino, 37 
Sicarii, 198 

Slaves, 37, 64, 67, 68, 94, 114, 
119, 131, 367 
adoption of, 62 
acquisition through, 90 
appointed heirs, 96, 103 
legacies to, 114 
contracts by, 162 
enfranchisement of by 
will, 39, 112, 120 
,, injury to, 168, 170 
,, stipulations of, 148 
Societas, 167 

,, Leonina, 167 
Soldiers, wills of, 92, 93, 96 
Solon, 1 

Solutio, 143, 162 
„ indebiti, 160 
,, per errorem, 160 
Spadones, 62 
Specificatio, 70 
Sponsio, 178 
Sponsores, 160 
Spurii, 49 
Statu liber, 39 
Status, 66 
Stillicidium, 76 
Stipulatio, 147 

Aquiliana, 162 
emptse et venditee he- 

reditatis, 118 
partis et pro parte, 

118 
prtepostera, 160 
pro prsede litis et vin- 

diciarum, 178 
when invalid, 149 
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Stoics, 28, 67, 92 

Subrogatur lex, 30 

Substitutio pupillaris, 98 

,, quasi-pupillaris, 99 

,, vulgaris, 98 

Succession, 103 

,, Intestate, 123 

Suffragium, 36 

Sui heredes, 104, 124 

Sui juris, 41 

Sulla, 3, 40, 197 

Superficies, 79 

Syngraphse, 163 



Tabulae, 163 

Talio, 170 

Temples, 97, 129 

Testamenti factio, 67, 93, 116 

Testamentum, definition of, 91 
calatis comitiis, 

91 
destitutum, 101 
inofficiosum, 101 
,, inprocinctu, 91 

,, irntum, 101 

militare; 92 
per ffis et libram, 

91 
ruptum, 100 
tripartititum, 92 
of women, 94 

Theodoric, 11 

Theodosius II, 10, 47, 48, 49, 92 

Theophilus, 14 

Tigni immittendi, jus, 74 

Traditio, 21, 71, 73 

Trajan, 34, 42, 49 

Transactio, 144 

Transcriptitia nomina, 163 

Treasure, 70 

Tribonian, 14 

TripUcatio, 193 

Trium liberorum jus, 62, 65, 128, 
129 

Tutela, 56 
,, of women, 61 
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Tutor, 56 

Atilianus, 60 

auctoritas of, 63, 105 

cessicius, 59 

dativus, 60 

excuses of, 65 

fiduciarius, 59 

legitimus, 58 

,, of liberti, 59 

onerarius, 66 

optivus, 62 

praetorius, 60 

security of, 65 

suspectus, 66 
Twelve Tables, Law of, 1 

U 

Ulpian, 5, 9, 13, 28 
Uncertain persons, 23, 57, 97, 

120 
Uncise, 98 

Universitas juris, 135, 14 
(Jsucapiendi, in causa, 180 
Usucapio, 80 

,, pro herede, 81 
Usufructus, 56, 76 
Usureceptio, 82 
Usurpatio, 82 
Usus, in marriage, 45 

„ (jus utencS), 56, 78 
TJtendi jus, 68 
Uterini, 128 
Utiles dies, 138 
Utilis actio, 140, 169, 189 

V 

Vacantia, bona, 107 
Yacarius, 15 



Vadimonium, 175 

Valentinian III, 9, 49 

Venditio bonorum, 104, 141 

Venia setatis, 65 

Venit dies, 112 

Yenumdandi, jus, 42, 45, 205 

Yemee, 37 

Yestal Yirgins, 129 

Yia, 75 

Yindicandi, jus, 68 

Yindicatio, 108, 167, 178 

Yindici», 178 

Yindicta, 38 

Yitse et necis, jus, 42, 45, 205, 

208 
Yocatio, in jus, 175 

W 

"Wife, gifts between husband 

and, 84, 208 
"Wife's property, alienation of by 

husband! 89 
Wills, 91, 213 
Witnesses to wills, 93 
Women, adoption by, 52 

institution of, as heirs, 

97 
succession of, 7 
whether sureties, 152 
tutelage of, 61 
whether testamentary 

tutors, 57 
wills of« 94 

whether witnesses of 
wills, 93 
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Zeno, 78, 156 



THE END. 
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